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The Conceptual Transformation of Moral Rights

A classic question of comparative copyright theory is how to un-
derstand the long-standing discrepancy between civil law and com-
mon law approaches to moral rights. The recent wave of moral rights
legislation in common law countries has undermined the standard
narratives that relied on the idea of an inherent link between the for-
mal inclusion of moral rights in copyright law and strong moral
rights protection reflective of a particular copyright philosophy. This
article provides an alternative explanation that understands both the
long-standing discrepancy between and the recent convergence of civil
law and common law moral rights systems as the expression of a
global conceptual transformation that began in Continental Europe in
the late 19th century and that has now reached most common law
jurisdictions, including the United States. In addition to providing a
close study of this conceptual transformation against the background
of comparative copyright theory, this article also contributes to the
emerging study of the globalization of legal thought by providing a
specific example of how and why a particular legal concept was cre-
ated, adopted, and globalized.

INTRODUCTION

It has long been a basic tenet of comparative copyright theory
that American and European copyright systems differ primarily in
their attitudes towards the protection of moral rights of authors, evi-
denced by the striking discrepancy between the rights traditionally
granted to authors under the copyright statutes of most common law
jurisdictions and the rights granted to them under the copyright stat-
utes of many civil law countries. For example, while the exclusive
rights contained in the U.S. Copyright Act were limited to “economic”
rights granted to authors in order to provide them with incentives to
promote the arts and sciences, the copyright statutes of France, Ger-
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many, and Italy also included “moral” rights designed to protect the
non-economic interests of authors in their works. Legal scholars on
both sides of the Atlantic have typically linked this discrepancy to
profound substantive and philosophical differences. Substantively,
the inclusion of moral rights in European copyright statutes has been
explained by reference to a high level of protection for authors, while
the exclusion of moral rights from U.S. copyright legislation has been
rationalized as a function of a significantly lower level of authorial
protection.! Philosophically, the American limitation of copyright to
economic rights has been understood as an expression of Benthamite
utilitarianism and Lockean labor theory, while the European focus on
moral rights has been characterized as an emanation of Kantian or
Hegelian personhood theory.2

The insertion of civil law style moral rights into the copyright
statutes of common law countries such as the United States, the
United Kingdom, New Zealand, Ireland, and Australia has under-
mined the descriptive power of these widely accepted explanations,
because the sharp formal difference between the two copyright sys-
tems has begun to fade away without any significant philosophical or
substantive shift in those countries that newly subscribe to the civil
law doctrine of moral rights. In terms of copyright philosophy, it
would be difficult to maintain the claim that the formal insertion of
moral rights into the U.S. Copyright Act has changed or upset the
utilitarian foundation of American copyright law. Regarding the sub-
stance of moral rights protection, I have shown elsewhere that the
adoption of express moral rights provisions in the United States has
not only failed to increase, but has actually decreased the overall pro-
tection of moral rights for authors.? Given the standard narrative’s
strong association of moral rights with specific philosophical and sub-
stantive views, one would have expected otherwise. However, if the
inclusion or exclusion of moral rights in copyright law is not a func-
tion of certain copyright philosophies or certain levels of substantive
protection, how are we to understand the long-standing discrepancy
and the recent convergence of civil law and common law approaches
to moral rights? In offering an answer to this question, this article
not only provides a close study of the comparative theory and concep-

1. See, e.g., John H. Merryman, The Refrigerator of Bernard Buffet, 27 HASTINGS
L.J. 1023 (1976); Roberta Rosenthal Kwall, Copyright and the Moral Right, 38 VaND.
L. Rev. 1 (1985); Edward J. Damich, The Right of Personality: A Common-Law Basis
for the Protection of the Moral Rights of Authors, 23 Ga. L. REv. 1 (1988).

2. See, e.g., William W. Fisher, Theories of Intellectual Property, in NEw Essavs
IN THE LEcAL aND PoLiTicAaL THEORY oF PROPERTY 168, 174 (Stephen R. Munzer ed.,
2001); Neil Netanel, Alienability Restrictions and the Enhancement of Author Auton-
omy in United States and Continental Copyright Law, 12 CArDOZO ARTs & EnT. L.J.
1, 7-20 (1994).

3. See Cyrill P. Rigamonti, Deconstructing Moral Rights, 47 Harv. INT'L L.J. 353,
404-11 (2006).
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tual history of moral rights in copyright law that may serve as a basis
for future policy analysis in this field but also contributes a specific
doctrinal example to the emerging study of the globalization of law
and legal thought.4

My basic claim is that the puzzling discrepancy and the recent
convergence in transnational moral rights law are best understood as
instances of a global conceptual transformation that is chiefly a mat-
ter internal to the legal system. The distinct focus on how moral
rights rules are conceptualized is not meant to revive conceptualism,
to proclaim the law’s autonomy, or to deny the influence of external
matters on law, but instead to highlight the crucial importance of his-
torical changes within the legal consciousness in moral rights law.
These changes essentially occurred within a 50-year window that ex-
tends from the first technical use of the French term “droit moral”
(moral right) in 1878 to the insertion of an express moral rights provi-
sion into the Berne Convention for the Protection of Literary and Ar-
tistic Works (“Berne Convention”)® in 1928. Prior to the development
of a cohesive moral rights theory, the standard practice in both civil
law and common law countries had been to protect moral rights
through a patchwork of unrelated doctrines that were not specifically
tailored to moral rights issues. While most common law scholars and
courts remained true to this approach until recently, the Europeans
developed what has since become the moral rights orthodoxy, a
highly theorized doctrine dedicated to moral rights issues. This the-
ory gained widespread support in the early 20th century and ulti-
mately led to the recognition of moral rights on the level of
international treaties. The inclusion of moral rights in the Berne
Convention turned out to be the key factor in driving the steady con-
vergence of moral rights systems across the globe, and it is quite clear
that the United States and others added specific moral rights provi-
sions to their copyright statutes mainly to increase the appearance of
formal compliance with Article 6bis of the Berne Convention.® There-
fore, my discussion of the global conceptual transformation that ex-
plains both the discrepancy between and the convergence of common
law and civil law moral rights regimes will focus on the formative
period between 1878 and 1928, with particular attention to the schol-
arly developments in Continental Europe and to the central question
of how and why moral rights made their way into the Berne
Convention.

4. For a comprehensive theory of legal globalization that covers the time periods
most relevant to this article, see Duncan Kennedy, Two Globalizations of Law & Le-
gal Thought: 1850-1968, 36 SurroLK L. REv. 631 (2003).

5. Berne Convention for the Protection of Literary and Artistic Works, July 24,
1971, 25 U.S.T. 1341, 828 U.N.T.S. 221 [hereinafter Berne Convention].

6. See, e.g., Netanel, supra note 2, at 45-46.
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This study consists of four parts. Part I provides a brief introduc-
tion to the modern theory of moral rights and explains alternative
modes of conceptualizing moral rights in order to set the stage for the
analysis to follow. Part II establishes the historical baseline by trac-
ing the emergence of moral rights rules between the enactment of the
first copyright statutes in the 18th century and the first widespread
codification of moral rights rules around 1900. Part III explores the
origins of the divergence between common law and civil law ap-
proaches by describing how French and German scholars created the
modern theory of moral rights by gradually aggregating separate
moral rights rules and by converting these rules into cohesive copy-
right doctrines aimed at protecting the non-patrimonial interests of
authors in their works. Part IV reveals the beginnings of the recent
convergence in international moral rights law by providing a close
explanation of how the adoption of the modern theory of moral rights
in Italy led to the incorporation of moral rights into the Berne Con-
vention, from which they were first exported to the civil law countries
before reaching the common law countries after a delay of several
decades.

I. UnNDERsSTANDING MORAL RicHTS

The purpose of this Part is to provide a brief overview of transna-
tional moral rights law and to explain the differences between the
three standard modes of conceptualizing moral rights. The key to un-
derstanding the different approaches to moral rights across the globe
is to distinguish between the concrete decisional rules that courts ap-
ply in moral rights cases and the legal concepts employed by courts,
scholars, and legislators to rationalize these rules. Therefore, I will
first outline the core elements of the moral rights doctrine before
highlighting the conceptual differences between the various theoreti-
cal approaches, which I will revisit in a historical context in Parts II
and III. I will conclude this Part by presenting my thesis that both
the discrepancy between and recent convergence of civil law and com-
mon law moral rights reasoning can be explained by reference to a
process of global conceptual transformation.

A. Moral Rights Rules

The doctrine of moral rights consists of a collection of concrete
decisional rules that are designed to protect the personal interests of
authors in their works. These rules are typically understood as
“rights” of authors, and copyright scholarship generally recognizes
four different rights, namely the right to claim authorship of a work
(right of attribution), the right to object to modifications of one’s work
(right of integrity), the right to decide when and how to publish a
work (right of disclosure), and the right to withdraw a work after
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publication (right of withdrawal).” However, simply listing these
rights in the abstract does not say much about the concrete rules that
courts apply when deciding moral rights cases. In fact, referring to
these rules as “moral rights” is itself part of a particular mode of con-
ceptualizing the specific rules that protect the personal interests of
authors. Therefore, it is necessary to pierce the veil of standard
moral rights consciousness by looking more closely at the actual set of
rules employed by the courts. Interestingly, an analysis of the most
prominent Continental European moral rights regimes® reveals that
the moral rights doctrine consists of a few rather narrow decisional
rules that perform different functions depending upon whether the
potential infringer of moral rights is or is not authorized to use the
work in question under traditional rules of copyright law, i.e., eco-
nomic rights.?

If an alleged infringer is not allowed to use the work in question
at all (¢tort scenario), the rules derived from moral rights are fairly
straightforward. Without the author’s consent, it is illegal (i) to re-
veal a copyrighted work to the public (right of disclosure), (ii) to dis-
seminate a work that has been modified (right of integrity), and
(iii) to interfere with the author’s decision regarding attribution or
anonymity, either by falsely claiming authorship or by changing or
suppressing the author’s name on copies of the work (right of attribu-
tion).1° By contrast, in a tort setting, there is no rule that corre-
sponds to the right of withdrawal, because that right requires a
contract transferring or licensing economic rights that can then be
revoked by the author through the exercise of his or her right of
withdrawal.

If the alleged infringer is allowed to use the author’s work on the
basis of a copyright transfer or a licensing agreement (contract scena-
rio), moral rights are used to guide contract interpretation and to set
default or mandatory terms in copyright contracts with respect to is-
sues such as remedies, performance, and permissible content.1* Con-
sequently, the rules derived from moral rights are quite different
whenever there are contractual relations between authors and al-
leged infringers. In a contractual setting, the right of disclosure is

7. See, e.g., HEnrI DESBOIS, LE DROIT D’AUTEUR EN FRANCE 472 (3d ed. 1978); 3
PAuL GoLDSTEIN, GOLDSTEIN ON CoPYRIGHT § 17:23, at 17:200 (3d ed. 2005).
8. See French Intellectual Property Code, Law No. 92-597 of July 1, 1992, arts.
L. 121-1, L. 121-2, L. 121-4, Journal Officiel de la République Francaise [J.0.] [Offi-
cial Gazette of France], July 3, 1992, p. 8801 [hereinafter FIPC]; German Copyright
Act, Urheberrechtsgesetz [Copyright Law], Sept. 9, 1965, §§ 12-14, 42, Bundesgesetz-
blatt, Teil I [BGBL. I} at 1273, last amended by Gesetz, Sept. 10, 2004, BGBlL. I at 1774
[hereinafter GCAJ; Italian Copyright Act, Law No. 633 of Apr. 22, 1941, arts. 12, 20-
24, 111, 142-43, Gazzetta Ufficiale della Repubblica Italiana [Gazz. Uff], July 16,
1941, No. 166 [hereinafter ICA].
9. See Rigamonti, supra note 3, at 367-80.
10. Id. at 368.
11. Id. at 372, 379.
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essentially transformed into a mandatory rule according to which a
person commissioning a work may not obtain specific performance
but may sue for damages if the author fails to deliver the commis-
sioned work.12 The right of withdrawal represents the compulsory
rule that an author may unilaterally cancel a contract governing the
exploitation of economic rights on the basis of a change in the au-
thor’s personal convictions, provided that the author indemnifies the
other party to the contract in advance.'3 The right of attribution is
invoked to justify a default rule in contracts governing the dissemina-
tion of copyrightable works, pursuant to which the author’s name or
pseudonym must be affixed to the work, unless an author chooses to
remain anonymous.'* Furthermore, in the context of agreements re-
garding the author’s anonymity, the same right is used to explain the
compulsory rule that authors cannot validly bind themselves never to
disclose their real identity.'® Finally, the right of integrity is reduced
to the default rule that the author’s work may not be substantially
modified by the person disseminating the work!® and to the
mandatory rule that authors may not validly consent in advance to
unknown future modifications of the work left to the discretion of the
other party to the contract.1?

The sum of these rules in the tort and contract setting is the sub-
stance of the moral rights doctrine in France, Germany, and Italy.
While there may be substantive differences at the margins, most no-
tably with respect to the right of withdrawal and certain elements of
the right of attribution, most of these rules are also recognized
outside these traditional moral rights jurisdictions, especially in the
United States, the United Kingdom, and Switzerland.!® The funda-
mental difference between civil law and common law countries is not
so much their substantive level of protection, but rather the way in
which moral rights rules, to the extent that they are recognized and
applied in practice, are explained, justified, and rationalized. In
other words, it is more the conceptual than the substantive layer that

12. Although this rule is little more than the standard rule of contract law accord-
ing to which specific performance is not available in service contracts, the French case
applying this rule to the American painter James McNeill Whistler, namely Cass. ch.
civ., Mar. 14, 1900, D.P. 1900 I 497 (F'r.), is almost universally viewed as an emana-
tion of the author’s moral right of disclosure. See, e.g., ANDRE Lucas & HENRI-JAC-
qQuEs Lucas, TRAITE DE LA PROPRIETE LITTERAIRE ET ARTISTIQUE 311 (2d ed. 2001);
FreEpEriC Porraup-Durian, LE bproiT D’AUTEUR 409 (2005); PIERRE SIRINELLI,
PROPRIETE LITTERAIRE ET ARTISTIQUE 56 (2d. ed. 2003).

13. See Rigamonti, supra note 3, at 374.

14. See FIPC, supra note 8, art. L. 132-11(3); ICA, supra note 8, art. 126(1); GCA,
supra note 8, § 39.

15. See, eg., DEsBoIs, supra note 7, at 526; HamMmo ScHACK, URHEBER- UND
URHEBERVERTRAGSRECHT 160 (3d ed. 2005); Adolf Dietz, The Moral Right of the Au-
thor, 19 CoLum.-VLA J.L. & Arts 199, 220 (1995); Netanel, supra note 2, at 52.

16. See FIPC, supra note 8, art. L. 132-22, L. 132-11(2); GCA, supra note 8, § 39.

17. See Rigamonti, supra note 3, at 377-78.

18. Id. at 380-99.
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makes the difference in transnational moral rights law. Accordingly,
the various modes of conceptualizing the decisional rules described
above deserve a closer look.

B. Moral Rights Concepts

Both from a comparative and a historical perspective, there are
essentially three different conceptual approaches to the rules that are
currently viewed as being part of the moral rights doctrine, namely
(i) the copyright theory championed by France, Germany, and Italy
(monist theory), (ii) the right of personality theory used in countries
like Switzerland (dualist theory), and (iii) the patchwork theory tradi-
tionally employed by most common law countries, including the
United States and the United Kingdom.

1. Copyright Theory (Monist Theory)

Today, the standard conceptual approach to moral rights is to
understand them as a genuine copyright concern. The basic idea un-
derlying this approach is that copyrightable works are not regular
commodities, but rather expressions of the author’s inner self, which
is why authors are presumed to have deep personal or moral inter-
ests in their works, in addition to purely economic interests.1® There-
fore, within the framework of this theory, copyright law needs to
recognize the intimate bond between authors and their works by pro-
tecting both economic and moral interests. While other moral rights
theories may share some of these tenets, the characteristic feature of
the copyright approach is to completely integrate both economic and
moral interests within copyright law by conceptualizing the rules out-
lined above as emanations of a non-economic “element” of copyright
represented by moral rights.

The formal inclusion of moral rights rules, phrased in rights lan-
guage, in the copyright statutes of France, Germany, and Italy2° is an
expression of this ideology. If moral rights are elements of the au-
thor’s copyright, then they ought to be formally regulated as part of
copyright law. The copyright statutes of both France and Germany
make this very clear by mentioning two attributes and objectives of
copyright protection: one moral and the other economic.?2! This un-

19. See, e.g., Morris E. Cohn, Author’s Moral Rights: Film and Radio, 1
HovLLywoop Q. 69, 69-70 (1945); Raymond Sarraute, Current Theory on the Moral
Rights of Authors and Artists Under French Law, 16 AM. J. Comp. L. 465, 465 (1968).

20. See supra note 8.

21. FIPC, supra note 8, art. L. 111-1; GCA, supra note 8, § 11. Germany and
Austria go even further in the implementation of the copyright approach to moral
rights by extending the inalienability of moral rights to economic rights. If moral
rights are inalienable, economic rights must be as well, because they are part of the
same copyright and thus part of the same conceptual unity, See GCA, supra note 8,
§ 29(1) (inalienability inter vivos); Urheberrechtsgesetz [Copyright Law],
Bundesgesetzblatt [BGBL.] No. 111/1936, § 23(3) (Austria) (inalienability inter vivos).
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derstanding of moral rights as part of copyright law has come to dom-
inate modern moral rights theory to the point where the term “moral
rights” is almost exclusively associated with this particular mode of
conceptualizing moral rights rules. Due to the conceptual unity of
economic and moral rights, this approach is sometimes called the
“monist” theory. In view of its dominance today, I will also refer to it
as the “moral rights orthodoxy” in the remainder of this study.

2. Right of Personality Theory (Dualist Theory)

The right of personality approach to moral rights is similar to the
copyright approach only in the sense that it also recognizes the exis-
tence of personal interests of authors that are worthy of protection.
However, contrary to the moral rights orthodoxy, the rules protecting
these interests are not conceptualized as copyright entitlements, but
rather as expressions of a more generic set of inalienable rights typi-
cally called “rights of personality.”?2 The main legal characteristic of
rights of personality is that the objects of these rights——such as a per-
son’s physical integrity, personal liberty, or reputation—are per-
ceived to be so closely connected to the individual that these rights
cannot be freely alienated, unlike property rights and contractual
rights.23 Examples of rights of personality would be the right of pri-
vacy or the right to one’s identity, name, or reputation.2¢ Continental
European legal thought has aggregated these individual rights into a
“general” right of personality, which is largely unknown in legal sys-
tems that do not share the European urge to abstraction. There is no
need to enter into the specifics of this rather peculiar doctrinal con-
struct; suffice it to say that its scope is sufficiently broad and flexible
to provide ample protection for privacy interests of the kind protected
by the moral right of disclosure and of reputational interests underly-
ing the moral rights of attribution and integrity. Since the right of
personality theory, much like the moral rights orthodoxy, under-
stands the work to be an expression of the author’s personhood, it is
easy to see how authors complaining about unauthorized modifica-
tions of their works, for instance, could argue that the modifications
in question violated their personhood expressed in their works.

The conceptual difference between the general right of personal-
ity and the moral rights orthodoxy is that the former, although also
inalienable, is not premised on the existence of any copyrightable
work and thus is technically not limited to authors. Viewed from this
perspective, the copyright approach to moral rights creates a special

22. On rights of personality in general, see, e.g., REINHARD ZIMMERMANN, THE
Law oF OsricaTiOoNs 1085-94 (1996).

23. See, e.g., 1 Louis JosseranD, COURS DE DROIT CIVIL POSITIF FRANCAIS 74-75
(2d. ed. 1932).

24. See, e.g., Merryman, supra note 1, at 1025.
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category of rights for authors only, while the right of personality ap-
proach does not. Consequently, rights of personality are not under-
stood to be part of copyright law, but of general private law, which is
why they can typically be found in civil codes, at least to the extent
they are codified. Although these nuances may seem rather theoreti-
cal, this mode of conceptualizing moral rights is not pure theory.
Switzerland, for example, relied on this approach to generate moral
rights rules in both tort and contract scenarios,?5 at least until the
enactment of a new copyright statute in 1992, in which it gave in to
the moral rights orthodoxy by including specific moral rights provi-
sions.26 Prior to 1992, however, Switzerland did not protect moral
rights through copyright law, but instead through provisions in its
civil code that are universally understood as codifying a general right
of personality.2? For instance, when an unauthorized modified ver-
sion of Charlie Chaplin’s silent movie Gold Rush was offered for pub-
lic performance, the Swiss Federal Supreme Court did not even
examine whether the alleged infringer had infringed the “personal”
side of Chaplin’s copyright (his moral right of integrity), but instead
held that Chaplin’s right of personality under Article 28 of the Swiss
Civil Code had been violated.2® In other words, the Court generated
the decisional rule underlying the moral right of integrity in a tort
setting on the basis of the standard civil law right of personality
rather than by reference to copyright doctrines.

3. Patchwork Theory

The patchwork approach to moral rights is similar to the right of
personality approach in that it does not view moral rights rules as
part of copyright law but dissimilar in the sense that it does not con-
ceptualize these rules as flowing from a single principle or abstract
right. Instead, the patchwork theory distributes the various moral
rights rules across completely different legal doctrines, such as defa-
mation, passing off, trademark law, the right of privacy, and the law
of contracts.?® This is also the traditional common law approach,
which has sometimes been misinterpreted as a rejection of moral
rights rules,3° when it is first and foremost a rejection of civil-law-
style moral rights concepts. In fact, both in the United States and in
the United Kingdom, cases can be found for almost all moral rights

25. For a detailed analysis, see Rigamonti, supra note 3, at 392-98,

26. Bundesgesetz vom 9. Oktober 1992 iber das Urheberrecht und verwandte
Schutzrechte (Urheberrechtsgesetz, URG), SR 231.1 [hereinafter Swiss Copyright Act
of 1992].

27. Schweizerisches Zivilgesetzbuch [ZGB] [Civil Code] Dec. 10, 1907, SR 210
(Switz.), arts. 27-28.

28. See BGE 96 II 409, 420 (1970) (Switz.).

29. For a detailed discussion of the patchwork approach to moral rights, see
Rigamonti, supra note 3, at 381-92.

30. See, e.g., Vargas v. Esquire, Inc., 164 F.2d 522, 526 (7th Cir. 1947).
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rules described above. While some courts may not realize or might
even deny that they generate moral rights rules, others recognize
that they do, and they are also clear about the fact that the concepts
they use are different from those associated with the term “moral
rights” in Continental Europe.31

For example, in Drummond v. Altemus,3? the court applied the
moral rights rule associated with the right of integrity in a tort set-
ting when it enjoined a publisher from selling a book that contained
modified lectures, even though the lectures were in the public domain
and could in principle have been reproduced without the author’s con-
sent. Instead of invoking moral rights in the copyright sense or the
right of personality, the court referred to a generic right of the author
“to protection against having any literary matter published as his
work which is not actually his creation.”3® Similarly, in Miller v.
Cecil Film Ltd.;3* an English court used contract interpretation in-
stead of the moral right of attribution or the right of personality to
read a term into a contract between a motion picture producer and an
author of song lyrics according to which the producer would not give
screen credit to anyone other than the author. The point here is sim-
ply to recognize that the patchwork approach to moral rights is yet
another way of conceptualizing moral rights rules, in addition to the
dominant copyright approach and the civil law alternative that relies
on the right of personality, even if it is currently not associated with
the term “moral rights.”

C. Discrepancy and Convergence—Framing the Issue

The preceding analysis demonstrated that the doctrine of moral
rights consists of a number of decisional rules that can be conceptual-
ized in a variety of ways, only one of which is to understand these
rules as rights of authors in their works, that is, as integral parts of
the author’s copyright. Nevertheless, it is precisely this particular
way of theorizing the rules derived from moral rights that has been
globalized over the past century and that has become the universal
theoretical base of moral rights legislation worldwide, also in the
common law countries. Until recently, each of the three modes of
conceptualizing moral rights was in active use. Most Continental Eu-
ropean countries, in particular France, Germany, and Italy, had
adopted the copyright approach to moral rights and had adjusted
their copyright statutes accordingly. By contrast, Switzerland em-

31. See, e.g, Seroff v. Simon & Schuster, Inc., 162 N.Y.S.2d 770, 774 (N.Y. Sup. Ct.
1957); Geisel v. Pointer Products, Inc., 295 F. Supp. 331, 340 n.5 (S.D.N.Y. 1968);
Edison v. Viva Int’l, 421 N.Y.S. 2d 203, 206 (1979); Carter v. Helmsley-Spear Inc., 71
F.3d 77, 82 (2d. Cir. 1995).

32. 60 F. 338 (C.C.E.D. Pa. 1894).

33. Id. at 339.

34. [1937] 2 All ER 464 (Eng.).
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ployed the right of personality theory, while most common law coun-
tries, in particular the United States and the United Kingdom, were
representatives of the patchwork theory. Around 1990, however, the
transnational state of conceptual divergence came to an end, when
the United Kingdom, the United States, and Switzerland moved to-
ward the moral rights orthodoxy by inserting explicit moral rights
provisions modeled upon the copyright theory into their copyright
statutes.35 While the precise scope of these provisions may differ
from country to country, it is clear that the formal design of the moral
rights that are now statutorily recognized in the United Kingdom,
the United States, and Switzerland implements the copyright theory
of moral rights in that moral rights are conceptualized as rights of
actual creators of copyrightable works that are formally a part of
copyright law.36

I have shown elsewhere that this remarkable conceptual shift to-
wards the moral rights orthodoxy did not entail any significant sub-
stantive improvements in the level of moral rights protection as
compared to the patchwork approach or the right of personality ap-
proach.3” However, if there is no need to conceptualize the rules
which have been cobbled together under the umbrella of the moral
rights doctrine as part of copyright law, the question is why virtually
all countries around the globe adopted this particular approach to un-
derstanding the rules typically referred to as “moral rights.” As men-
tioned above, for the countries that only recently added specific moral
rights provisions to their copyright statutes, including the United
States, the United Kingdom, and Switzerland, it is quite clear that
they did so in order to increase the appearance of formal compliance
with the Berne Convention.3® Since moral rights were part of a copy-
right treaty and since the dominant state practice was to understand
moral rights as a copyright concern, it was most plausible and conve-
nient to regulate moral rights through copyright law and to insert
moral rights into their respective copyright statutes, thereby implic-
itly endorsing the moral rights orthodoxy. It is much less clear, but
much more important for this study of the conceptual transformation
of moral rights, why and how moral rights made their way into the
Berne Convention.

In order to answer this question, the following parts of this arti-
cle will trace the emergence of the decisional rules that underlie the

35. See Copyright, Designs and Patents Act of 1988, c. 48, §§ 77-89 (Eng.) [herein-
after CDPA]; Visual Artists Rights Act of 1990, Pub. L. 101-650, §§ 601-610, 104 Stat.
5089, 5128-33, codified at 17 U.S.C. §§ 101, 106A, 107, 113, 301, 411, 412, 506 (2004)
[hereinafter VARA]; Swiss Copyright Act of 1992, supra note 26, arts. 9, 11.

36. For an analysis of the conceptual design of moral rights under the CDPA, the
VARA and the Swiss Copyright Act of 1992, see Rigamonti, supra note 3, at 401
(CDPA), 406 (the VARA), 398-99 (Swiss Copyright Act of 1992).

37. Id. at 398-99, 400-11.

38. See, e.g., Netanel, supra note 2, at 45-46.
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contemporary doctrine of moral rights and will provide a close study
of the conceptual transformations that led to the adoption of Article
6bis of the Berne Convention. Given that the patchwork approach
adopted by the common law countries remained the same until very
recently, the focus of this study is on the laws of France, Germany,
and Italy as the representatives of the moral rights orthodoxy. What
is remarkable about the conceptual history of moral rights is that the
patchwork approach to moral rights was the standard approach dur-
ing the 19th century and that Germany, France, and Italy underwent
the same kind of conceptual transformation that the United States,
the United Kingdom, and Switzerland are presently undergoing. As
stated above, my claim is that this conceptual transformation is most
plausibly explained by reference to modifications internal to legal
theory and legal consciousness rather than by reference to changes in
the substance and philosophy of moral rights or the requirements of
any particular policy agenda.

II. CreATING MoORAL RigHTs

The purpose of this Part is not to provide an exhaustive histori-
cal account of 19th century moral rights law,3° but to demonstrate
that many of the decisional rules currently associated with the moral
rights doctrine were fully recognized in the early 19th century de-
spite the fact the abstract concept of moral rights, described above as
the copyright concept of moral rights, was not developed in legal the-
ory until much later. It is hardly surprising that this is true for the
United Kingdom and the United States, as there are a number of
early moral rights cases that were decided on the basis of doctrines
other than moral rights and copyright law in accordance with the
patchwork approach.4? There is no need to expound this point here,
because the 19th century approach in the common law countries dif-
fered very little from the approach that is still in use today (or at
least has been in use until recently). By contrast, a review of French
and German law is indispensable to demonstrate the doctrinal and
conceptual commonalities between the common law and civil law ap-

39. For extensive historical studies of moral rights with a focus on France and
Germany, see, e.g., 1 STIG STROMHOLM, LE DROIT MORAL DE L'AUTEUR (1966); 1 AGNES
Lucas-SCHLOETTER, DROIT MORAL ET DROITS DE LA PERSONNALITE (2002).

40. For the right of disclosure, see, e.g., Pope v. Curl, [1741] 26 Eng. Rep. 608;
Duke of Queensberry v. Shebbeare, [1758] 28 Eng. Rep. 924; Macklin v. Richardson,
[1770] 27 Eng. Rep. 451; Thompson v. Stanhope, [1774] 27 Eng. Rep. 476; Gale v.
Leckie, [1817] 171 Eng. Rep. 588; Clarke v. Price, [1819] 37 Eng. Rep. 270; Gee v.
Pritchard, [1818] 36 Eng. Rep. 670; Prince Albert v. Strange, [1849] 41 Eng. Rep.
1171; Bartlett v. Crittenden, 2 F. Cas. 967 (C.C.D. Ohio 1849); Gilbert v. The Star
Newspaper Co., 11 T.L.R. 4 (Ch. 1894) (Eng.). For the rights of attribution and integ-
rity, see, e.g., Archbold v. Sweet, 172 Eng. Rep. 947 (K.B. 1832) (Eng.); Lee v. Gib-
bings, 67 L.T.R. 263 (Ch. 1892) (Eng.}); Drummond v. Altemus, 60 F. 338 (C.C.E.D.Pa.
1894). See also EvAN JaMES MACGILLIVRAY, A TREATISE ON THE LAw oF COPYRIGHT
206-31, 296-300 (1912).



2007] CONCEPTUAL TRANSFORMATION OF MORAL RIGHTS 79

proaches to moral rights in the 19th century, as one might not expect
French and German law to have ever been in sync with the common
law view of moral rights.

A. Continental Moral Rights Law in the 19th Century

During much of the 19th century, the two central moral rights
issues were (1) whether third parties, in particular creditors, could
force authors to disclose their unpublished works; and (ii) whether
publishers could modify the work or suppress the author’s name
without the author’s consent if the publishing agreement was silent
on this issue. In the language of the analytic outlined in the preced-
ing Part,4! these issues involved the right of disclosure and the rights
of attribution and integrity as default rules in a contractual setting.
The relative importance of these two questions highlights two charac-
teristic features of moral rights law in the 19th century.

First, the core moral rights of attribution and integrity were com-
pletely embedded in the context of the contractual relationship be-
tween publishers and authors,*? which is why the tort element of
these two moral rights was virtually irrelevant and therefore under-
developed at that time. This may also be a reflection of the fact that
publishers who contracted with authors were by far the most likely
source of threats to the authors’ personal interests in attribution and
integrity, because the publishers had both access to the authors’
manuscripts and the means of communicating modified versions of
these manuscripts to the public.4?® Therefore, the rise of the tort as-
pect of the rights of attribution and integrity coincides with the devel-
opment of the concept of moral rights, and while the application of
these rights in a contractual settings is understood as a mere applica-
tion of a broader principle today, that principle is essentially an ex-
tension of the contractual rules generated to deal with issues of
attribution and integrity in the context of publishing agreements.

Second, regarding the rights of attribution and integrity, the de-
cisional rules that were recognized during the 19th century were de-
fault rules, not mandatory rules.#¢ In fact, mandatory rules derived

41. See supra Part LA,

42. See, e.g., 3 FRIEDRICH BORNEMANN, SYSTEMATISCHE DARSTELLUNG DES PREUS-
siscHEN CiviLRECHTS 195 (2d ed. 1843) (explaining that the reason why literary prop-
erty was not at all mentioned in the Prussian General Law of 1794 was that the only
way in which a work could be disseminated to the public was through booksellers,
which is why legal regulation could be limited to publishing agreements).

43. Of course, the situation is reversed today, because modern communication
technologies have greatly facilitated and democratized access to and distribution of
copyrightable works. For a discussion of the potential impact of these changes on the
law of moral rights, see Guy Pessach, The Author’s Moral Right of Integrity in Cyber-
space, 34 INT'L REv. INTELL. PrOP. & Comp. L. 250 (2003).

44, See STROMHOLM, supra note 39, at 142 (right of integrity), 149-50 (right of
attribution).



80 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol. 55

from the rights of attribution and integrity as well as from the right
of withdrawal4® are of more recent origin. Since moral rights rules
did not conflict with the principle of freedom of contract, the sub-
stance of moral rights was not particularly controversial during much
of the 19th century. To the extent that moral rights were discussed
at all, the controversy was about the proper theoretical determina-
tion of their legal nature rather than about their substantive
content.46

The prominence of the contractual relationship between authors
and publishers in 19th century moral rights law has methodological
implications. Since moral rights rules were primarily contractual in
nature and the modern concept of moral rights was not yet estab-
lished, studying moral rights through the lens of copyright law alone
does not give the full picture; it is equally important to look to the law
governing publishing agreements. This is perhaps most obvious for
German states such as Prussia and Austria, which adopted statutory
rules relating to publishing agreements years before they enacted
their first copyright statutes.?” However, it equally applies to
France, whose copyright statutes of 1791 and 1793 did not contain
any moral rights provisions.#® The only difference for France when
compared to the German states is that the law of publishing agree-
ments was not regulated by the French Civil Code and was therefore
left to the courts.4®

45. See id. at 121, 291.
46. See infra Part III.

47. Prussia codified its private law, including the law of publishing agreements,
in 1794, but did not enact its first copyright statute until 1837. See Allgemeines Lan-
drecht fiir die Preussischen Staaten (1794) [hereinafter ALR], §§ 996-1036; Gesetz
zum Schutze des Eigenthums an Werken der Wissenschaft und Kunst vom 11. Juni
1837. Similarly, Austria included provisions relating to publishing agreements in its
Civil Code of 1811, but failed to adopt a copyright statute until 1846. See Allgemeines
biirgerliches Gesetzbuch fiir die gesamten Deutschen Erblidnder der Qesterreichi-
schen Monarchie (1811) [hereinafter ABGBI, §§ 1164-1171; Kaiserliches Patent zum
Schutze des literarischen und artistischen Eigenthums gegen unbefugte Veroffent-
lichung, Nachdruck und Nachbildung vom 19. Oktober 1846. For an exhaustive con-
temporary analysis of these (and other) statutes, see Oscar voN WACHTER, Das
VERLAGSRECHT (1857-58).

48. See Loi du 13-19 janvier 1791, relative aux spectacles, and Loi du 19-24 juillet
1793, relative aux droits de propriété des auteurs d’écrits en tout genre, des com-
positeurs de musique, des peintres et des dessinateurs, both reprinted in 1 AUGUSTIN-
CHARLES RENOUARD, TRAITE DES DROITS D'’AUTEURS DANS LA LITTERATURE, LES SCI-
ENCES ET LES BEAUX-ARTS 315-16, 326-28 (1838). For a comparative discussion of
these statutes, see Jane C. Ginsburg, A Tale of Two Copyrights: Literary Property in
Revolutionary France and America, 64 TuL. L. REv. 991 (1990).

49. See Code Civil des Frangais (1804) [C. Civ.] (Civil Code). The situation in
France is parallel to the situation both in the United Kingdom and the United States.
U.S. and U.K. contract law was not yet codified, and their copyright statutes—en-
acted in 1710 and 1790 respectively—did not address moral rights. See Act for the
Encouragement of Learning, 8 Anne, c¢. 19 (1710) (Eng.); Act for the encouragement of
learning, ch. 15, 1 Stat. 124 (1790).
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1. Right of Disclosure

The most relevant aspect of the right of disclosure for the devel-
opment of the theory of moral rights was the decisional rule against
the forced disclosure of unpublished works in debt collection and
bankruptcy proceedings. While this fact pattern may seem quite nar-
row given the potential breadth of the right of disclosure, other as-
pects of this right were not as important for the creation of the moral
rights orthodoxy, because neither the tort nor the contract rule de-
rived from the right of disclosure exhibited the same kind of moral
rights quality as the rule against forced disclosure.

As I mentioned in the preceding Part, the right of disclosure can
be disaggregated into a tort and a contract rule.5¢ However, in a tort
setting, the rule that it is illegal to reveal a copyrighted work to the
public without the author’s consent largely overlaps with traditional
economic rights, if these rights are applied to unpublished works, be-
cause it is difficult to figure out whether the author objects to the
release of a work for personal or for economic reasons—or both.51 In
fact, the right of first publication has always been a core economic
right in the Continental tradition,52 because the publication of a work
was usually achieved by way of reproducing it in physical copies,
which was the primary object of the economic right of reproduction.
Since civil law countries did not follow common law countries in re-
stricting the application of the right of reproduction to published
works, there was no need to develop alternative doctrines outside
copyright to deal with unpublished works.53 This explains why the
decisional rule derived from the right of disclosure in a tort setting

50. See supra Part L.A.

51. See also 1 STEPHEN P. Lapas, THE INTERNATIONAL PROTECTION OF LITERARY
AND ARTISTIC PROPERTY 595 (1938); EucEN ULMER, URHEBER- UND VERLAGSRECHT 210
(3d ed. 1980). For a discussion of minor differences between the moral right of disclo-
sure and the economic right of reproduction, see Dietz, supra note 15, at 204, 212;
MAcCGILLIVRAY, supra note 40, at 221.

52. See, e.g., FERDINAND WALTER, SYSTEM DES GEMEINEN DEUTSCHEN PRIVaA-
TRECHTS 363 (1855); 1 JoHaNN CasrPar BLuNTscHLI, DEUTSCHES PRIVATRECHT 192
(1853); STROMHOLM, supra note 39, at 220.

53. For common law alternatives, see, e.g., Gee v. Pritchard, 36 Eng. Rep. 670
(1818) (property and breach of trust); Fraser v. Edwardes, [1905-1910] MacG. Cop.
Cas. 10 (K.B. 1905) (Eng.) (breach of confidence); Mansell v. Valley Printing Co.,
[1905-1910] MacG. Cop. Cas. 135 (Ch. 1908) (Eng.) (common law right in an unpub-
lished literary or artistic work); Bartlett v. Crittenden, 2 F. Cas. 967, 968 (C.C.D.
Ohio 1849); Gieseking v. Urania Records, Inc., 155 N.Y.S5.2d 171 (Sup. Ct. 1956). Note
also that some American state civil codes contained provisions that essentially
granted authors exclusive ownership in “products of the mind” prior to publication.
See CaL. Crv. Copk § 980 (1872); S.D. Crv. Copk § 570 (1877); N.D. Civ. Cope § 570
(1877); MonT. Crv. CopE § 1360 (1895). These provisions were identical to § 429 of
the draft Civil Code for the State of New York championed by David Dudley Field.
See N.Y. CopE CoMM’RS, DRAFT oF A CiviL CODE FOR THE STATE oF NEw YORK § 429,
at 130 (Final Draft 1865). Interestingly, most of these provisions are still on the
books today. See S.D. Cop. Laws § 43-43-1 (West 2006); N.D. CEnt. CopE § 47-07-04
(West 2006); MonT. CopE ANN. § 30-13-131 (West 2006).
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was associated with economic rights at an early stage in the develop-
ment of Continental copyright law. Therefore, it was unlikely that
this particular decisional rule would prompt the development of a
separate moral rights theory.

The same was true for the decisional rule underlying the right of
disclosure in a contractual setting, albeit for different reasons. I
mentioned earlier54 that the Whistler rule, according to which specific
performance is not available for those who commission works of art if
the artist fails to deliver the commissioned work,55 is merely an ap-
plication of the general rule against specific performance in service
contracts embodied in Article 1142 of the French Civil Code.5¢ Once
disaggregated into a generic contractual rule, the right of disclosure
in a contract scenario no longer looks like a rule specifically tailored
to protect the personal interests of authors in their works, which fur-
ther reduces its distinct moral rights quality and therefore the likeli-
hood of it being recognized as a crucial element in the construction of
the moral rights orthodoxy. This is confirmed by the fact that 18th
and 19th century Prussian and Austrian laws are often overlooked in
discussions about the origins of moral rights, even though both coun-
tries recognized the decisional rule underlying the right of disclosure
in a contractual setting as part of their statutory regimes governing
publishing agreements. More specifically, already under the General
Prussian Law of 1794 (“ALR”),57 authors were given the right to re-
scind their contracts with publishers if there were circumstances or
obstacles that prompted authors not to release their works.58 If this
was the case, authors had to compensate the publishers for their ac-
tual damages arising from the rescission of the contract5® and for lost
gains if the author subsequently changed his mind and had the work
published within one year after the rescission of the contract.6° How-
ever, the publisher had no right to specific performance.! Similarly,

54. See supra note 12.

55. Cass. ch. civ., Mar. 14, 1900, DP 1900 I 497 (holding that the American
painter James Whistler could not be forced to surrender a portrait commissioned by
Sir Eden but was obliged to indemnify Eden and to return any consideration
received).

56. See also CA Paris, le ch., July 4, 1865, DP 1865 II 201 (holding that the
French painter Rosa Bonheur, who refused to deliver a painting that she had previ-
ously promised to deliver for a fixed price, could not be ordered to deliver the painting
but was obliged to pay damages to the other party to the contract on the basis of Art.
1142 of the French Civil Code).

57. See supra note 47.

58. ALR § 1005.

59, ALR § 1006. One commentator criticized this provision as going too far be-
cause authors should not be held liable for damages if the reason for the author’s
failure to complete the work arose out of the “nature” of the creative process. See 1
WACHTER, supra note 47, at 390.

60. ALR § 1007.

61. See BORNEMANN, supra note 42, at 197-98. Note, however, that some commen-
tators did not exclude the possibility of specific performance of the delivery of a com-
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the Austrian Civil Code of 1811 (“ABGB”)62 contained a provision ac-
cording to which the author’s failure to deliver the manuscript to the
publisher entitled the publisher to rescind the publishing contract
and to claim damages,?3 which seems to suggest that although the
publisher technically had a right to the manuscript, that right would
not be specifically enforced.¢* Not surprisingly, the discursive con-
text in which the applicable rules were discussed was the content of
the respective contractual duties of authors and publishers under the
law governing publishing agreements, without any reference to moral
rights of authors or any other inalienable rights of authors in their
works.65

Therefore, since the tort aspects of the right of disclosure were
identified with the economic right of reproduction and since the con-
tractual aspects of the right of disclosure were associated with the
application of a generic rule of the law of contracts, the primary his-
torical importance of the right of disclosure from a moral rights per-
spective was its use to resist forced publication in debt collection and
bankruptcy cases. The decisional rule itself was recognized by
French courts as early as 1828, when a French court held that an
unpublished musical work could not be seized by creditors,5¢ which
was somewhat unusual given that the work certainly had some eco-
nomic value and that the right of (first) reproduction could be freely
traded. In other words, the outcome of the case could not be rational-
ized on the basis of economic rights or contractual principles. At that

pleted manuscript. See 1 WACHTER, supra note 47, at 334-36; 3 CHRISTIAN FRIEDRICH
KocH, Das REcHT DER FORDERUNGEN NACH GEMEINEM UND NACH PREUSSISCHEM
RecHTE 724 (1843).

62. See supra note 47.

63. ABGB § 1166.

64. Franz von Zeiller, the most authoritative contemporary commentator on the
ABGB, is ambiguous regarding specific performance, but his explanation of ABGB
§ 1166 seems to imply that, as a practical matter, the publisher’s contractual right to
the manuscript would not be specifically enforced. See 3 Franz EDLEN VON ZEILLER,
COMMENTAR UBER DAS ALLGEMEINE BURGERLICHE GESETZBUCH 513-14 (1812) (stating
that forcing authors to complete and deliver their works would be an “uncertain and
inappropriate means.”). Note also that at least one 19th century Austrian scholar
claimed that authors were also entitled to rescind publishing agreements under the
ABGB, provided that they had changed their views, arguing that it would be “absurd”
to force authors to complete their works. See LupwiGg KIRCHSTETTER, COMMENTAR ZUM
QESTERREICHISCHEN ALLGEMEINEN BURGERLICHEN GESETZBUCHE 514 & n.26 (1868)
(referring to 1 WACHTER, supra note 47, at 391). But see PETER Harum, DIE
GEGENWARTIGE OSTERREICHISCHE PRESSGESETZGEBUNG 155-56 (1857) (rejecting spe-
cific performance only in the case of changed scientific views relating to unfinished
works).

65. See 1 WACHTER, supra note 47, at 333-36 (discussing the issue in a section
entitled “author’s performance”); KIRCHSTETTER, supra note 64, at 513-14 (discussing
the question in a section relating to the dissolution of publishing agreements). See
also ETIENNE BLaNc, TRAITE DE LA CONTREFAGON 110 (4th ed. 1855).

66. See Cour royale de Paris, Jan. 11, 1828, reported by 2 AUGUSTIN-CHARLES RE-
NOUARD, TRAITE DES DROITS D'AUTEURS DANS LA LITTERATURE, LES SCIENCES ET LES
BEAUX-ARTS 354 (1838).
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time, the court resorted to the idea that unpublished works could not
be seized because they did not legally exist prior to publication.6”
Clearly, this decisional rule was in need of a better explanation, but
the concept of a copyright-based moral right of the author was not yet
in sight.68

2. Rights of Attribution and Integrity

Although the decisional rules identified with the rights of attri-
bution and integrity were primarily contractual in nature, they were
much more important than the right of disclosure in a contract scena-
rio because they could not be reduced to a general contractual rule
that also applied outside the specific context of authors and publish-
ers. Therefore, the contractual implications of the rights of attribu-
tion and integrity could not be deduced from a recognized general
principle of law. Quite to the contrary, if courts had followed the gen-
eral rule, they would have had to conclude that publishers could alter
the authors’ manuscripts and suppress their names at will, because
publishers typically owned the property rights in the manuscripts.5?
As a result, the adoption of a rule that restricted what publishers
could do with their lawfully acquired property required some kind of
special explanation. Before analyzing the standard explanation of
early 19th century scholars, I will briefly show that the (default) deci-
sional rule underlying the rights of attribution and integrity in a con-
tractual setting was recognized in Continental Europe long before the
rise of the moral rights orthodoxy.

a. Decisional Layer

The Prussian ALR not only addressed aspects of the right of dis-
closure; it also contained a few provisions relating to the modification
of works that indicate (i) that the author was positively entitled to
modify the work prior to the beginning of the printing phase, and

67. Id. See also STROMHOLM, supra note 39, at 118-19 (tracing the idea of the
legal non-existence of unpublished works to a French decree enacted in 1805); BLaNC,
supra note 65, at 122 (rationalizing this rule by invoking the “nature of things” and
the “liberty and dignity of the humanities”).

68. Note that the explanations offered by common law scholars were not much
different from the the ones suggested by their civil law colleagues. See, e.g., RICHARD
GonsoN, PrRacTicAL TREATISE ON THE LAW OF PATENTS FOR INVENTIONS AND OF COPY-
RIGHT 315 (1823) (“until the act of publication is accomplished, an author has an un-
doubted right to have full controul [sic] over it”); WALTER ARTHUR COPINGER, THE Law
oF CopYRIGHT 78 (1870) (“the author’s right of withholding the publication continues
till the very moment his book is actually given out to the public”). But see GEORGE
Ti1cKNOR CURTIS, A TREATISE ON THE Law oF CopYRIGHT 218 (1847) (“It is also a right
that adheres solely to the person entitled to exercise it, so long as he does not see fit to
alienate it; and it cannot be seized by creditors, and does not pass to assignees under
a bankruptcy.”).

69. A (singular) example of this line of reasoning is the early English case of Cox
v. Cox, [1853] 68 Eng. Rep. 1211,



2007] CONCEPTUAL TRANSFORMATION OF MORAL RIGHTS 85

(i1) that the publisher was not entitled to release updated or modified
versions of the work without the author’s consent. The former is im-
plicit in a rule that entitled the publisher to rescind the contract if
the author modified the work prior to the printing phase and that
held the author liable for damages arising from changes made during
the printing phase even if the publisher consented to these changes.”®
The latter emerges from the rule that the publisher’s rights in the
work were limited to the edition in question and did not extend to
updated or modified versions of the work, which required a new con-
tract and, therefore, the author’s consent.’? The Austrian ABGB fol-
lowed the ALR in that it also required a new contract for the
publication of modified editions,”2 and although there was no express
provision obligating the publisher to faithfully reproduce and print
the manuscript as submitted by the author, this duty was understood
to be self-evident under the ABGB.73 By contrast, the law of the
Grand Duchy of Baden?4 contained two express provisions establish-
ing the right of integrity in a contractual context. Articles 577dd and
577de stated that the publisher, upon acquisition of the author’s
manuscript, had the right to determine the formal presentation of the
book, but did not have the right to modify the content of the author’s
work absent any contractual provision to the contrary. In German
states that did not have any statutory rules addressing the issue of
whether publishers could modify the author’s work, the courts devel-
oped default rules similar to those contained in the statutes discussed
in this paragraph.7s

In France, cases establishing the publisher’s duties to name the
author and not to modify the author’s work, can be traced back to at
least 1814, when one French court decided that “a work sold by an
author to a publisher or a bookseller must bear the author’s name
and must be published as sold or delivered, if the author sc desires,

70. ALR §§ 1008, 1009.

71. ALR §§ 1012, 1016, 1017.

72. ABGB § 1168. In this context, it is interesting to note that early commenta-
tors referred to the “personal” nature of the right of authors to modify their works
when explaining why this right could not be transferred to the author’s heirs under
ABGB § 1169. See ZEILLER, supra note 64, at 519.

73. See Haruwm, supra note 64, at 153; KIRCHSTETTER, supra note 64, at 513.

74. See Land-Recht des Grossherzogthums Baden (1809). This code was essen-
tially a translation of the French Civil Code of 1804 with a number of additions that
included a few provisions relating to property rights in works of authorship. For a list
of these additions, see Karl, SALOMO ZACHARIA, ZUSATZE UND VERANDERUNGEN, DIE
DER CoDE NAPOLEON ALS LANDRECHT FUR DAS GROSSHERZOGTHUM BADEN ERHALTEN
HAT (1809).

75. For example, a German court applying the law of Saxony, whose Civil Code of
1865, while containing a few provisions relating to publishing agreements (§§ 1139-
1149), did not address the issue in question, held that a publisher was not allowed to
substantively modify a work of authorship even though the publisher had been explic-
itly authorized to translate it. See Reichsoberhandelsgericht [ROHG], 39 ZEITSCHRIFT
FUR RECHTSPFLEGE UND VERWALTUNG 502, 507 (1874).
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provided that there is no agreement to the contrary, except for typo-
graphical errors if it is a printed work or orthographical errors if it is
a manuscript.””® As the French scholar Jean Rault showed in his
comprehensive work on publishing agreements, the French courts
consistently applied this rule in numerous cases throughout the 19th
century (and beyond).?”7 An early case involving Auguste Comte’s fa-
mous Cours de philosophie positive demonstrates that the default
rule against unauthorized modification was quite strictly enforced,
even when the modification was more contextual than actual.”’®
Comte’s editor Bachelier had objected to a passage in the preface of
Comte’s sixth volume because he found it defamatory.”® Comte re-
fused to delete the passage, but allowed Bachelier to add a statement
distancing himself from Comte’s preface. However, Bachelier did not
just disassociate himself from Comte’s preface, but also added a nega-
tive comment about Comte®? and published the volume without clear-
ing the statement with him. Comte filed suit, and the court held that
publishers were not allowed to make any additions or omissions with-
out the author’s formal authorization and that it was also a violation
of industry custom to print a work without the author’s advance
imprimatur.8!

b. Conceptual Layer

Scholars in the 19th century had varying rationales for the deci-
sional rule underlying the rights of attribution and integrity, but they
never ascribed it to copyright-based inalienable rights of authors in
their works. The standard approach was to resort to the nature of
literary property to explain why the rights that the author sold to the
publisher were limited property rights, similar to usufruct or lease,
which would not allow the publisher to alter the substance of the

76. Trib. civ. Seine, Aug. 17, 1814, reported by RENOUARD, supra note 66, at 332-
33. See also Trib. com. Paris, Aug. 22, 1845, DP 1845 IV 435; Cass. ch. civ., Aug. 21,
1867, DP 1867 1 369.

77. See JEaAN RAULT, LE CONTRAT D’EDITION EN DROIT FRANCAIS 353-61 (1927). See
also BLANC, supra note 65, at 96-104; STROMHOLM, supra note 39, at 124-26.

78. See Trib. com. Paris, Dec. 29, 1842, reported by BLANC, supra note 65, at 100
n.l.

79. Essentially, Comte had complained about how the Ecole Polytechnique, at
which he was employed, was governed. In particular, he had criticized the “disas-
trous influence” exercised by Frangois Arago, at that time professor and a high-rank-
ing administrator at the school. See 6 AucusTE ComTE, COURS DE PHILOSOPHIE
POSITIVE xv-xvi n.1 (1842).

80. Bachelier, in his statement, included a short note written by Arago and ad-
dressed to Bachelier, in which Arago suggested that Comte’s preface was motivated
by resentment regarding Arago’s role in the appointment of Charles-Francois Sturm
as a professor at the Ecole Polytechnique. See Bachelier, Avis de I’Editeur, in CoMTE,
supra note 79, at iii (1842). Comte later retracted his statement, but still lost his
position at the school in 1844. See Anonymous, Faith and Science, 34 METHODIST Q.
Rev. 9, 18 & n.} (1852).

81. See Trib. com. Paris, Dec. 29, 1842, reported by BLANC, supra note 65, at 100
n.l.
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work by modifying it absent any express contractual provision to the
contrary.82 This property argument was usually coupled with the ob-
servation that the default rule had to be that publishers or other buy-
ers of the manuscript could not alter the work, because the sale of the
rights to a manuscript did and could not imply any alienation of the
author’s reputation.83 A similar argument in support of the default
rule underlying the rights of attribution and integrity was made by
relying on the nature of the publishing agreement, which could not be
understood as a simple sales contract,®* because the author was not
only interested in being paid in exchange for delivering a manuscript,
but also expected the work to be published, which is why the pub-
lisher had a contractual duty to publish the work as delivered by the
author.8® These arguments show that the moral rights rules cur-
rently associated with the rights of attribution and integrity were
firmly rooted in the common law of contracts.8¢ At the same time, the
importance of reputational interests were well recognized,8” but no
contemporary scholar thought in terms of inalienable rights of au-
thors in their reputation, let alone in terms of inalienable rights of
authors in their works.®®8 In other words, the modern concept of
moral rights had not yet entered the legal consciousness of that
time,82 and most 19th-century legal scholars expressed little or no

82. See, e.g., 1 JEAN-MARIE PARDESsUS, COURS DE DROIT COMMERCIAL 172 (6th ed.
1836) (discussing the question in a section dealing with commercial sales contracts);
BLANC, supra note 65, at 96-97 (discussing this issue in the context of the effects of the
assignment of the author’s right of reproduction). For a judicial expression of this line
of reasoning, see C. de Bordeaux, le ch., Aug. 24, 1863, S. 1864 IT 194. Note that the
idea of conceptualizing the rights acquired by publishers as limited property rights
was earlier used in discussions about counterfeiting. See Johann Gottlieb Fichte,
Beweis der Unrechimdssigkeit des Biichernachdrucks, 21 BERLINISCHE MONATSSCH-
RIFT 443, 457 (1793).

83. See PARDESSUS, supra note 82, at 172; BLaNc, supra note 65, at 97. See also
WALTER, supra note 52, at 356, 358 (1855) (explaining that the author’s interest in
publication is mostly “spiritual,” while the publisher’s interest is “monetary” and in-
voking the author’s “literary honor” and “conscience” when discussing the limitation
of the publisher’s publication rights to one edition); Koch, supra note 61, at 726.

84. See, e.g., WALTER, supra note 52, at 357, BORNEMANN, supra note 42, at 195.

85. See RENOUARD, supra note 66, at 327-28, 330-31 {(discussing this issue as part
of a section analyzing the contractual duties of copyright assignees); 1 WACHTER,
supra note 47, at 345 (discussing these questions in the context of contractual obliga-
tions arising from the publishing agreement).

86. Note that common law scholars took the same approach by discussing the
question of whether publishers could alter the author’s work in sections of their books
dedicated to agreements between authors and publishers. See CoPINGER, supra note
68, at 253-56; EaToN S. DRONE, A TREATISE ON THE LAw OF PROPERTY IN INTELLEC-
TUAL ProDUCTIONS 375-77 (1879).

87. See STROMHOLM, supra note 39, at 135-36.

88. Id. at 142, 180-81. Occasionally, however, commentators referred to the au-
thor’s contractual right to have his work published as is. See, e.g., WALTER, supra
note 52, at 359.

89. For the German Imperial Court, founded in 1879, see, e.g., RGZ 4, 133 (invok-
ing German common law rather than German copyright law when holding that a pub-
lisher was not entitled to publish a modified edition of a work after the author’s death
without the author’s heirs’ consent); RGZ 18, 10 (suggesting, in a case involving a tort
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interest in discussing the decisional rules associated with moral
rights as a separate issue that deserved a theory of its own.

B. Codification of Decisional Rules

The preceding overview suggests not only that civil law and com-
mon law countries recognized roughly the same decisional rules at
roughly the same time, but also that they used similar conceptual
frameworks when applying these rules to moral rights controversies,
navigating safely within the confines of the familiar legal categories
of contracts, torts, and “literary property.”®® The lack of a coherent
theory of moral rights became particularly obvious during the last
quarter of the 19th century, when many countries around the globe
began to enact statutory rules embodying the rules against forced
disclosure and unauthorized meodification of the author’s work. They
essentially scattered these rules throughout the same or different
statutes without any apparent formal or conceptual connection be-
tween the individual provisions. Some countries chose to follow the
Prussian and Austrian model of incorporating some of these rules
into their civil codes as part of the overall regulation of publishing
agreements,®! but most countries decided to insert these rules into
their newly enacted or revised copyright statutes, perhaps because
- the strong factual link between the law of publishing agreements and
copyright law made it plausible to combine them in one statute, espe-
cially when preexisting codifications did not comprehensively regu-
late publishing agreements. However, even when moral rights rules
were inserted into a copyright statute, they were virtually never part
of the section defining the rights of authors, but instead they were
tucked away as miscellaneous provisions in different sections of the
statute, which shows that these rules were not yet understood as de-
riving from absolute rights of authors. As the following overview
shows,92 this was a truly global phenomenon, because virtually every
country that inserted or contemplated inserting such provisions into
its copyright statute prior to World War I followed this conceptual
approach.

scenario, that the dissemination of a work whose title page had been modified was
unlawful even in the absence of a violation of the copyright statute then in force). But
see RGZ 12, 50. See also STROMHOLM, supra note 39, at 340.

90. See STROMHOLM, supra note 39, at 131-42 (reviewing the various doctrines
invoked by French courts in right of integrity cases prior to 1880).

91. One example is Switzerland, which adopted two provisions reflecting the deci-
sional rule underlying the right of integrity as part of its general regulation of pub-
lishing agreements in its Code of Obligations in 1881, which was two years before the
enactment of the first Swiss federal copyright statute. See Bundesgesetz iiber das
Obligationenrecht vom 14. Juni 1881, BBI] 1881 III 109, 186, art. 378(1), 379.

92. Note that the following review of statutory rules relies on the comprehensive
collection of copyright statutes by ERNST ROTHLISBERGER, URHEBERRECHTS-GESETZE
UND VERTRAGE IN ALLEN LANDERN (3d ed. 1914).
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In surveying the decisional rules that were adopted, I will focus
on the rights of attribution and integrity as well as on the rule
against forced disclosure. Other rules associated with the right of
disclosure, most notably the right of first publication and the unavail-
ability of specific performance in service contracts, were recognized,
either as part of the author’s economic rights or as a matter of basic
contract law, long before the wave of 19th century statutory moral
rights rules examined here. Therefore, including those rules would
not only lead to the meaningless inclusion of all copyright statutes
protecting the right of (first) reproduction and all civil law codes re-
jecting the specific performance of service contracts, but it would also
be misleading in that it would falsely suggest that these rules were
somehow characteristic for the late 19th century when they had been
recognized much earlier. Ironically, France is missing from the list,
not because it did not recognize moral rights rules, but because the
French did not codify any of these rules until 1957,%3 largely because
the judge-made rules were considered to be sufficient.%4

1. Right of Disclosure

The rule that creditors could not force insolvent authors to sur-
render their unpublished works was adopted in numerous countries
around the globe prior to World War I. While the precise scope and
wording of the provisions varied from statute to statute and from
country to country, the rule against forced disclosure was never
phrased in terms of a right of the author to resist publication and was
never included in the statutory sections that enumerated the rights
of authors. A few examples should illustrate this point. Denmark
inserted its provision against the forced disclosure of unpublished
works, couched in negative terms in sense that creditors were not
able to acquire the right to publish unpublished works or to dissemi-
nate unpublished manuscripts, in a section relating to the “transfer
of the author’s right.”?> Belgium addressed the issue as part of its
copyright statute’s “general provisions” and enacted a rule that dis-
tinguished between different types of works, limiting the ban on
forced disclosure to the lifetime of authors for works other than liter-
ary and musical works.?¢ Brazil adopted a similar rule and extended
it to published works in the sense that no rights of the living author

93. See French Act on Literary and Artistic Property of 1957; Law No. 57-298 of
Mar. 11, 1957, J.0O., Mar. 14, 1957, p. 2723; 1957 D.L. 102, arts. 6, 19, 20, 32, 47, and
56.

94. Note that moral rights legislation proposed in 1908 was rejected in part be-
cause the protection provided by the courts was considered sufficient. See Albert Vau-
nois, Rapport, 7 BULLETIN DE LA SocCIETE D’ETUDES LEGISLATIVES 51, 77-78 (1908).

95. See § 12(1) of the Danish Copyright Act of 1912.

96. See § 9 of the Belgian Copyright Act of 1886. See also § 9 of the Copyright Act
of Luxembourg of 1898.
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could be seized by creditors.®” By contrast, in a section entitled
“alienation and assignment of the rights of authors,” Italy enacted a
provision that differentiated between the right of first publication,
which could not be seized by creditors at all, and the right of repro-
duction, which could be seized only if the author no longer owned it.%8
China’s rule against the seizure of unpublished works was part of a
copyright section on “prohibitions,” while Japan’s copyright statute
regulated the matter under a generic heading called “on copyright.”®
Finally, Germany’s provisions, inserted in a section relating to the
“conditions for protection” rather than the section describing the
“rights of authors,” did not distinguish between published and un-
published works.10 The point of this survey is simply that while the
rule against forced disclosure was recognized around the globe in va-
rious ways, none of these rules was phrased in a way that would have
allowed the inference that the drafters of these rules understood
them to be part of an overarching theory protecting the personal in-
terests of authors. Instead, they were usually phrased as generic
rules prohibiting access to unpublished or published works by credi-
tors. The same pattern can be identified in the case of statutory pro-
visions codifying the contractual aspects of the rights of attribution
and integrity, to which I will now turn.

2. Rights of Attribution and Integrity

By far the most important legislative phenomenon during the
19th century was the worldwide enactment of statutory provisions
that codified the decisional rule associated with the rights of attribu-
tion and integrity in a contract scenario. The pertinent rules adopted
prior to World War I can be divided into two different categories. The
first category was limited to a codification of the publisher’s default
duty to name the author and not to modify the work in the context of
publishing agreements.101 The second category includes statutory
provisions that extended the scope of this duty beyond publishing
agreements to any and all contracts between authors and assignees
or licensees. Similar to the rule against the forced disclosure of un-
published works, these rules were usually not inserted into the rights
section of the copyright statutes in question, but instead were part of
the sections containing general or miscellaneous provisions, reflect-
ing the contemporary view that these rules did not qualify as abso-

97. See art. 7 of the Brazilian Copyright Act of 1898.

98. See §§ 16(2), 17(1) of the Italian Copyright Act of 1882.

99. See § 38 of the Chinese Copyright Act of 1910; Art. 17 of the Japanese Copy-
right Act of 1899, as amended in 1910.

100. See § 10 of the German Act on the Copyright in Literary and Musical Works of
1901; § 14 of the German Act on the Copyright in Works of Fine Art and Photography
of 1907.

101. One country which opted for this type of legislation is Switzerland. See supra
note 91.
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lute copyright entitlements or rights in rem. Furthermore, none of
the statutes that included such rules made them mandatory, which
explains why the enactment of these rules was not particularly con-
troversial. After all, they were simple rules of contract interpretation
that did little more than codify a default rule that had long been rec-
ognized by the courts, that had become part of industry custom, and
that could easily be eliminated by way of contract.

These default rules were quite popular and could be found in
countless copyright statutes enacted during the last quarter of the
19th century,1°2 with France, Italy, and the United Kingdom being
the most notable exceptions. Even the United States considered the
adoption of a statutory default rule, according to which assignees of
the copyright could not modify the work or suppress the author’s
name in the absence of a specific contractual provision to the con-
trary.193 Germany enacted both a specific default rule for publishing
agreements and a more general default rule applicable to all assign-
ment and licensing contracts. Given the importance of German legal
theory for the development of what would become the moral rights
orthodoxy, a brief look at these rules is helpful in understanding the
legislative background against which the copyright-based theory of
moral rights emerged. In 1901, Germany adopted both a new copy-
right statute relating to literary and musical works1%4 and a separate
statute governing publishing agreements,19% which had not been reg-
ulated in the German Civil Code (“BGB”)1%¢ that had entered into
force in 1900. These statutes were supplemented with an additional
copyright statute relating to the fine arts and photography in
1907.107 All three copyright-related statutes contained the same pro-
vision almost verbatim, according to which the publisher or the as-
signee was “not allowed, absent any agreement to the contrary, to
add to, shorten, or otherwise modify the work, its title, and the au-

102. See, e.g., art. 8 of the Belgian Copyright Act of 1886; art. 5 of the Brazilian
Copyright Statute of 1898; §§ 34-35 of the Chinese Copyright Act of 1910; art. 16 of
the Colombian Literary Property Act of 1886; art. 19 of the Costa Rican Copyright Act
of 1896; § 9 of the Danish Copyright Act of 1912; art. 19 of the Ecuadorian Literary
and Artistic Property Act of 1887; art. 5 of the Greek Statute on Rights of Authors in
Stage Works of 1909; art. 8 of Luxembourg’s Copyright Act of 1898.

103. See § 57 of the Memorandum Draft of a Bill to Amend and Consolidate the
Acts Respecting Copyright, Copyright Office Bulletin No. 10, 1905, reprinted in 2 LEG-
1SLATIVE HisTORY OF THE 1909 CoPYRIGHT AcT xiii, xli (E. Fulton Brylawski & Abe
Goldman eds., 1976).

104. See Gesetz betreffend das Urheberrecht an Werken der Literatur und der
Tonkunst, v. 19.6.1901 (RGBI. 1901, 227) [hereinafter LUG].

105. See Gesetz iiber das Verlagsrecht (Verlagsgesetz), v. 19.6.2901 (RGBI. 1901,
217) fhereinafter VerlG]. An English summary of this statute can be found at Rich-
ARD RoGErs BowkEeR, CopyrRiGHT—ITS HisTORY AND ITs Law 430-34 (1912).

106. See Burgerliches Gesetzbuch [BGB] (Civil Code) (F.R.G.).

107. See Gesetz betreffend das Urheberrecht an Werken der bildenden Kiinste und
der Photographie, v. 9.1.1907 (RGBI. 1907, 7) [hereinafter KUG].
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thor’s designation,” unless the author could not “in good faith object
to the modification in question.”108

The text of these provisions reflects both the substance and the
concept of moral rights at the turn of the century. Substantively, the
decisional rules that were recognized around the globe were little
more than default rules for publishing agreements and copyright as-
signments that could be modified by the parties at will. Concep-
tually, these rules were neither phrased nor understood in terms of
copyright-based rights of authors in their works,109 but rather as rea-
sonable contractual limitations on the rights of assignees and licen-
sees of the author’s copyright. Nevertheless, despite the fact that
these statutory rules did not reflect the modern moral rights ortho-
doxy, it is fairly easy to see how they could be rationalized as an in-
stance of a broader principle that is the protection of the personal
interests or the moral rights of authors in their works. This is what
happened when Continental European thinkers, led by German legal
scientists, embarked on their quest to conceptualize, systematize,
and codify the entire body of what is known as private law, including
copyright.11° In other words, while the common law countries re-
mained true to the 19th century approach to moral rights, the civil
law countries moved to the next stage in the evolution of the modern
concept of moral rights, which was characterized by the recognition of
rights that could neither be categorized as copyright entitlements nor
as part of the traditional legal categories offered by the common law.

III. ConsTtrUCTING MORAL RIGHTS

The process of conceptual transformation that ultimately pro-
duced the modern moral rights orthodoxy overlapped with the judi-
cial creation and partial codification of the patchwork of decisional
rules that I described above. This process began during the last quar-
ter of the 19th century and involved two analytically separate stages.
The first stage involved a process of abstraction that gradually aggre-
gated the various decisional rules into a coherent theory, and eventu-
ally, into a right called “droit moral” (moral right) in France and
“Personlichkeitsrecht” (right of personality) in Germany. It was un-
derstood, however, that while these abstract notions included per-
sonal rights of authors, they also included similar rights of inventors

108. See LUG § 9; KUG § 12; VerlG § 13.

109. See STROMHOLM, supra note 39, at 333, 337 (pointing to statements in the
legislative history rationalizing these rules as protectiong the personal “interests” of
authors, as opposed to recognizing personal “rights” of authors).

110. The United States and the United Kingdom did not partake in this process of
theorization, at least as far as copyright law is concerned. See LaDas, supra note 51,
at 4 (“There has been no thorough-going juristic analysis of copyright in England or in
the United States on the basis of the present-day understanding of legal rights and
interests in terms of modern juristic legal interpretations”).
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as well as other rights derived from personhood. The second stage
began in the early 20th century and was based on a process of specifi-
cation in that select elements of the categories of “droit moral” and
“Personlichkeitsrecht” were further developed into the modern theory
of moral rights with the clear understanding that this theory differed
from previous ones because it conceptualized moral rights as copy-
right-based rights of authors in their works. At that point, moral
rights had become an integral part of the Continental conception of
copyright law now known as the “droit d’auteur” system.111

If the development of the decisional rules associated with moral
rights during the 19th century was the work of courts and legisla-
tures, the creation of new legal concepts was the work of professors.
In fact, the new legal categories of “droit moral” and “Personlichkeit-
srecht” were a result of the pervasive theorization and doctrinal con-
struction that was characteristic of the particular mode of legal
consciousness that was predominant prior to World War 1.112 If legal
scholarship was to be recognized within the academy at that time, it
had to combine two elements, namely identifying the governing prin-
ciples in the maze of individual rules and determining how different
principles related to one another, a process called “legal construc-
tion.”113 The combination of principle and system then allowed the
legal scientist to fill gaps within the system by deriving new rules
based on analogies supported by a common underlying principle
rather than by pure instinct.'1* Not surprisingly, this seemed partic-
ularly important in emerging areas of law such as copyright, patents,
and trademarks, which presented a host of new issues that had not
yet been settled. The method of conceptualizing and classifying
rights within the legal system held the promise of generating the le-
gal rules necessary to deal with these issues in the absence of com-
prehensive legislation and was, therefore, considered the primary
task of legal scholarship.

The obsession with classification may seem like a largely irrele-
vant matter of legal aesthetics today, but it should not be overlooked
that this was a crucial task at that time for at least two reasons.
First, the existence of statutory rules on copyright alone was not suf-

111. For an early study comparing the common law “copyright” system to the civil
law “droit d’auteur” system, see Rudolf Monta, The Concept of “Copyright” versus the
“Droit d’Auteur,” 32 S. Car. L. Rev. 177 (1959).

112. For an analysis of this mode of legal consciousness, typically referred to as
“classical legal thought,” and a theory of its globalization, see Kennedy, supra note 4,
at 633, 637-48.

113. See 1 JosEF KOHLER, LEHRBUCH DES BURGERLICHEN REcHTS 136 (1906) (“Only
those who know how to create principles and how to construct are legal researchers
and scientific jurists.”). See also Ebuarpo PioLa CaserLl, DEL Dirirro b1 AUTORE 73,
80-81 (1907).

114. KoHLER, supra note 113, at 135-38.
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ficient for the rights of authors to be recognized as legitimate.1*> The
legal consciousness dominant in the last third of the 19th century
required an “inner justification” for these rights,'1¢ which largely de-
pended upon the satisfactory incorporation of these rights into the
generally accepted categories of the traditional legal system. Second,
legal constructs were operative on a very abstract level,!17 which is to
say that the classification of a right had substantive implications, es-
pecially in the context of reasoning by analogy.'® For instance, if
copyright was conceptualized as property, it would follow from this
very classification that copyright protection had to be perpetual, be-
cause property rights are perpetual.}!® Therefore, the controversy
about the proper classification of a particular right according to its
“essence” or “nature” was not just about form, but also about
substance.

Against this backdrop, the single most important issue for 19th-
century copyright scholars was the question of how to classify the
rights of authors within the traditional system of private rights that
German and French scholarship had inherited from Roman law.
Since the decisional rules associated with moral rights were mostly
understood as rules of contract interpretation rather than as sepa-
rate rights similar in structure to economic rights, the scholarly dis-
cussion of copyright during the 19th century had a clear focus on the
legal nature and the proper classification of economic rights. By con-
trast, the relevance of moral rights rules was largely limited to what
their existence meant for the understanding of statutory copyright
entitlements, at least until the idea of moral rights as independent
rights in rem was generally accepted at the beginning of the 20th
century. Nevertheless, the conceptual transformation that produced
the copyright-based concept of moral rights can hardly be understood
without a basic understanding of the general conceptual framework
in use at that time. Therefore, I will first review the scholarly debate

115. See, e.g., Joser KoHLER, Das AuTorrReECHT 1 (1880) (“The right of authors is
one of the few rights that still have to fight for their scientific existence.”); 1 Orro von
GIERKE, DEUTSCHES PrivaTRECHT 756 (1895) (“There is a strand of legal scholarship
that is unable to recognize a right as a good right if it cannot be constructed using the
concepts of Roman law.”).

116. See, e.g., Max LANGE, KRITIK DER GRUNDBEGRIFFE VOM GEISTIGEN EIGENTUM
36 (1858); HaruwM, supra note 64, at 29-30.

117. See Durncan KenneDpy, THE RisE & Farr oF CrassicalL Lecan THouGHT 31
(AFAR ed. 1998) (1975) (stating thai a “defining characteristic of Classicism, in con-
trast to pre-Classical and modern thinking, was the claim that very abstract proposi-
tions were nonetheless operative” and concluding that “there was a general increase
. . . in the felt operativeness of constitutional and doctrinal principles” between 1850
and 1900).

118. See PioLa CASELLI, supra note 113, at 78-80; KoHLER, supra note 113, at 137-
38; 1 NicoLa STOLFI, LA PROPRIETA INTELLETTUALE 216 (2d ed. 1915).

119. See, e.g., 2 GEORG BESELER, SYSTEM DES GEMEINEN DEUTSCHEN PRIVATRECHTS
953 (4th ed. 1885).
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about the classification of copyrights (economic rights)'2° prior to dis-
cussing the processes of conceptual abstraction and specification that
led to the creation of the now dominant theory of moral rights.

A. Copyright Theory in the 19th Century

The traditional system of classification that 19th-century schol-
ars had inherited from Roman law divided the entire body of law into
three categories, namely the law of persons, the law of property, and
the law of obligations.121 Legal scholars concerned with the proper
determination of the “essence” or “nature” of statutory copyright enti-
tlements quickly realized that none of the three available categories
was a good match. First, it was evident that copyrights were not de-
rived from rules relating to the status or the legal capacity of persons,
which made them ineligible for classification in the first category re-
lating to the law of persons. Second, most scholars concluded that
the law of obligations was inappropriate as a category, because copy-
right entitlements were rights in rem22 that could not be reduced to
a mere liability rule, because damages were not required for a finding
of infringement.122 Third, the natural law tradition of associating
copyright entitlements with property rightsl24 lost its plausibility
when the legal scope of the term “property” was limited to rights in
tangible things in the wake of the revival of the narrow Roman law
notion of property during the 19th century.12

A good example of both the rejection of the notion of “property”
for copyright and the substantive importance of choosing the “correct”

120. For more detailed reviews of copyright theories, see Anonymous, De la nature
Jjuridique du droit d’auteur, 36 LE DROIT ’AUTEUR 98 (1923); EDUARDO P1oLa CASELLI,
CODICE DEL DIRITTO DI AUTORE 195-201 (1943); Lapas, supra note 51, at 7-10.

121. See, e.g., JULES DE BorRCHGRAVE, EvoLuTioN HisTORIQUE DU DrOIT D’AUTEUR 2
(1916).

122. Note, however, that a few prominent 19th-century scholars, including Imman-
uel Kant, had attempted to explain the publisher’s exclusive right to print books on
the basis of the law of obligations. See JoHANN STEPHAN PUTTER, DER BUCHERNACH-
DRUCK NACH ACHTEN GRUNDSATZEN DES RECHTS GEPRUFT 46 (1774); Immanuel Kant,
Von der Unrechtmdssigkeit des Biichernachdrucks, 5 BERLINISCHE MONATSSCHRIFT
403 (1785).

123. See, e.g., LANGE, supra note 116, at 48-49.

124. See, e.g., NicoLaus HieronyMUs GUNDLING, RECHTLICHES UND VERNUNFFT-
MASSIGES BEDENCKEN EINES ICTI, DER UNPARTHEYISCH IST, VON DEM SCHANDLICHEN
NACHDRUCK ANDERN GEHORIGER BUCHER 5, 10 (1726) (suggesting, on the basis of a
broad notion of property, that those who reprinted published books were “thieves”).
See also Epuarpo Piora CaserLl, TRATTATO DEL DIRITTO DI AUTORE 33-38 (2d ed.
1927).

125. See, e.g., JoHANN CaspAarR BruntscHLl, DEuTscHEs PrivaTRECHT 112 (3d ed.
1864); GusTtav vON MANDRY, DAs URHEBERRECHT AN LITERARISCHEN ERZEUGNISSEN
uUND WERKEN DER KunsT 34 (1867); 3 Otro STOoBBE, HANDBUCH DES DEUTSCHEN PRIVA.
TRECHTS 8-10 (2d ed. 1885); LANGE, supra note 116, at 116; BESELER, supra note 119,
at 953; PiorLa CasgLLI, supra note 113, at 83. See also Lanas, supra note 51, at 1-2, 7.
Note that this was true even in countries like Austria whose statutory definition of
“property” in ABGB § 285 was technically not restricted to rights in tangible objects.
See Franz BypLINSKI, SYSTEM UND PRINZIPIEN DES PRIVATRECHTS 518 (1996).
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categories is the behavior of the German delegation during the 1885
negotiations leading to the adoption of the Berne Convention.126 The
originally proposed title of the Convention focused on the protection
of the rights of authors (“protection des droits d’auteurs”). However,
the French delegation suggested that the title be changed to include
the protection of literary and artistic property (“protection de la
propriété littéraire et artistique™), because the term “droits d’auteur”
(author’s rights) was not as widely accepted in France as.the term
“Urheberrecht” (author’s right) was in Germany, and since the Con-
vention was drafted in French, the French proposal should prevail.127?
The German delegation objected to this proposal, insisting on the
original title and stating that Germany could not accept the French
proposal, “given the consequences that legal science would draw from
the term property.”'28 The Germans ultimately lost a vote on this
issue by five to seven.12® They then declared that this decision would
most probably prevent Germany from joining the Berne Convention,
because Germany could not accept a term that was “incorrect” in view
of its domestic legal system.130® The Swiss delegation subsequently
proposed a compromise consisting of replacing the original expression
“protection des droits d’auteur” (protection of author’s rights) with the
alternative “protection des ceuvres littéraires et artistiques” (protec-
tion of literary and artistic works).13! This compromise was ulti-
mately adopted. At the same time, it was declared that all countries
were free to translate the Convention any way they deemed appropri-
ate and that the wording of the title was not meant to express a pref-
erence for any particular legal theory.132 The fact that Germany, at
that time the leading producer of literary works, preferred to walk
away from an important international treaty rather than accept a ti-
tle that it deemed inaccurate shows the high stakes behind the ap-
parently purely formal choice of the “correct” concept.

Given that the traditional concepts and categories of private law
were inadequate for the proper determination of the “legal nature” of

126. See ACTES DE LA 2ME CONFERENCE INTERNATIONALE POUR LA PROTECTION DES
(UVRES LITTERAIRES ET ARTISTIQUES REUNIE A BERNE DU 7 AU 18 SEPTEMBRE 1885
[hereinafter AcTes 1885], at 20, 40.

127. Acrtes 1885, at 20 (statement by the French delegates Lavollée and Renault).
Note that the term “literary and artistic property” had been used in France since the
enactment of the very first French copyright statutes in 1791 and 1793. It is still in
use today. See, e.g., LUCAS-SCHLOETTER, supra note 39, at 17.

128. Acrtes 1885, at 20.

129. See Actes 1885, at 40. Not surprisingly, the French proposal was supported,
inter alia, by the United Kingdom and Spain, both countries in which the expression
“literary property” was commonly used to refer to copyright. See Actes 1885, at 40
n.1

130. See Actes 1885, at 40.
131. Id.
132. Id.
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copyright entitlements, scholars developed different strategies!ss
that ultimately resulted in two exactly opposite solutions to the prob-
lem of classification. The first approach was to associate copyright
entitlements with a newly recognized category of private rights that
had been created by expanding the law of persons beyond personal
status and legal capacity to include rights of persons in their per-
sonhood, usually called “rights of personality” or “rights of individual-
ity.”13¢ The notion underlying these rights was to protect “the
individuality of the individual as such”135 and to safeguard “respect
for the individual.”13¢ QOn this level of abstraction, any conceivable
right in rem could qualify as a right of personality, because the viola-
tion of any right could be understood as disrespecting the
rightholder’s “personhood” or, the rightholder’s “will,” which is the
same thing.}37 Indeed, rights of personality were sometimes used as
a catch-all category to accommodate virtually any right that did not
fit into the other recognized categories of rights, including intellec-
tual property rights.13® Perhaps the most influential proponent of
the personhood theory of copyright was Otto von Gierke, who claimed
that copyright entitlements were rights of personality because their
object, the work of authorship, originated with the author and was,
therefore, part of the author’s “sphere of personhood.”3® Moreover,
Gierke argued, no other theory could explain why the duration of
copyright was tied to the life of the author.140 The primary conse-

133. For an overview, see KARL KaERGER, DIE THEORIEN UBER DIE JURISTISCHE
Natur DEs URHEBERRECHTS (1882); BORCHGRAVE, supra note 121; SToLF!, supra note
118, at 216-71.

134. See Carl Gareis, Das juristische Wesen der Autorrechte, sowie des Firmen- und
Markenschutzes, 35 ArRcHiv FOR THEORIE UND Praxis DES ALLGEMEINEN DEUTSCHEN
HANDELS- UND WECHSELRECHTs 185 (1877); Etienne H. Perreau, Des droits de la per-
sonnalité, 8 REVUE TRIMESTRIELLE DE DROIT CIVIL 501 (1909). See also Samuel D. War-
ren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. REv. 193 (1890); Roscoe
Pound, Interests of Personality, 28 Harv. L. REv. 343 (1915).

135. Gareis, supra note 134, at 196,

136. Perreau, supra note 134, at 503.

137. See CyrILL P. RicamonTi, GEISTIGES EiGENTUM ALS BEGRIFF UND THEORIE DES
UrHEBERRECHTS 52-53 (2001). Consequently, the right of personality could be viewed
as the culmination of the “will theory” in private law. For a discussion of the will
theory and its critiques, see Duncan Kennedy, From the Will Theory to the Principle of
Private Autonomy: Lon Fuller's “Consideration and Form,” 100 CoLum. L. Rev. 94
(2000).

138. See Gareis, supra note 134; GIERKE, supra note 115, at 708-17. For a critique
of the broad scope of the personality theory, see Josef Kohler, Zur Konstruktion des
Urheberrechts, 10 ARCHIV FUR BURGERLICHES RecHT 241, 246-58 (1895); ALPHONS
MELLIGER, DAS VERHALTNIS DES URHEBERRECHTS ZU DEN PERSONLICHKEITSRECHTEN
29 (1929).

139. See GIERKE, supra note 115, at 756. See also BESELER, supra note 119, at 954;
BLunTscHLI, supra note 52, at 191-92; Felix Dahn, Zur neuesten Deutschen
Gesetzgebung iiber Urheberrecht, 5 ZEITSCHRIFT FOUR GESETZGEBUNG UND RECHTSP-
FLEGE 1, 5-11 (1871); LANGE, supra note 116, at 41.

140. See GIERKE, supra note 115, at 762, 768, Theories similar to the right of per-
sonality had been advanced much earlier in the context of the Roman actio ini-
uriarum, when it was argued that the reprinting of a book was essentially a
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quence of categorizing copyright entitlements as rights of personality
was that they had to be inalienable, because the defining feature of
rights of personality was their inalienability,’4! in stark contrast to
“patrimonial rights,”'42 the term used to categorize all rights that
could be monetized and that were fully alienable.142 The conse-
quence of inalienability was exactly the reason why the personhood
theory of copyright met a great deal of resistance from scholars who
argued that this “construction” could not explain the “daily transfer
of the author’s rights,”144

This critique was the basis of the second approach to the problem
of classification, which fully embraced the idea that copyright entitle-
ments were alienable “patrimonial rights.”145 As plausible as this ap-
proach may seem from a modern perspective, establishing it in the
minds of late 19th-century legal scholars was not easy, because its
advocates had to overcome the dominant notion that the category of
patrimonial rights was limited to property rights in tangible things.
After all, the personhood theory had gained support precisely because
it offered a solution to the problem that copyright could not be con-
ceptualized as property in the traditional sense of the term. The typi-

usurpation of the author’s right to disseminate his work in a manner that expressed
an utter disregard for the author’s personhood and, therefore, amounted to what the
Romans called iniuria. See LEoroLD JosepH NEUSTETEL, DER BUCHERNACHDRUCK
NACH ROMISCHEM RECHT BETRACHTET 26-27 (1824). However, the scope of this ancient
Roman cause of action had been significantly narrowed over the centuries, at least
under German common law, and was thus no longer a viable doctrinal basis for pro-
tecting the full range of personality interests recognized in the late 19th century. See
Rudolf von Jhering, Rechtsschutz gegen injuriése Rechtsverletzungen, 23 JHERINGS
JAHRBUCHER FUR DIE DOGMATIK DES HEUTIGEN ROMISCHEN UND DEUTSCHEN PRIVA-
TRECHTS 155 (1885); ZIMMERMANN, supra note 22, at 1090-92.

141. See, e.g., Perreau, supra note 134, at 517; GEORGES MICHAELIDES-NOUAROS,
LE DROIT MORAL DE I’AUTEUR 45 (1935).

142. See 1 BERNHARD WINDSCHEID, LEHRBUCH DES PANDEKTENRECHTS 107-10 (6th
ed. 1887). Note that “patrimonial law” was the name of the “super-category” that
referred to the core of private law, which consisted of the law of property and the law
of obligations. See 1 FRIEDRICH CARL VON SAVIGNY, SYSTEM DES HEUTIGEN ROMISCHEN
RecHTs 339-40, 367 (1840); 2 JosEF KOHLER, LEHRBUCH DES BURGERLICHEN RECHTS 1,
2 (1908).

143. See JossSERAND, supra note 23, at 75.

144. Josef Kohler, Die Idee des geistigen Eigentums, 82 ARCHIV FUR CIVILISTISCHE
Praxis 141, 201 (1894). Another reason that was invoked to oppose the personhcod
theory was that any and all rights could be understood as rights of personality, which
made it useless as a legal concept. See, e.g., 1 Josern UNGER, SYSTEM DES OSTER-
REICHISCHEN ALLGEMEINEN PRIVATRECHTS 505 (5th ed. 1892); STOBBE, supra note 125,
at 11.

145. Note that the term “patrimonial right” had a different meaning in copyright
law during much of the 19th century. If scholars objected to the idea that copyright
entitlements were “patrimonial rights,” it was usually not because they endorsed the
notion of copyright as a right of personality in Gierke’s sense, but rather because they
rejected the claim that a finding of (civil or ¢riminal) copyright infringement required
a showing of actual damages. See, e.g., LANGE, supra note 116, at 48-49; Harum,
supra note 64, at 53; BLUNTSCHLI, supra note 52, at 192; STOBBE, supra note 125, at
12, 14. For a judicial rejection of this understanding of copyright as a patrimonial
right, see RGZ 12, 50 (51-52).
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cally German objection to “copyright as property” also explains why
the most obvious solution—expanding the category of property rights
to include rights in intangible objects, such as works of authorship—
was not an option, even though this solution had been endorsed by
scholars as influential as Rudolf von Jhering.14é Therefore, the crea-
tion of a new category of patrimonial rights was the only means of
freeing copyright from the grip of personhood theorists and incorpo-
rating it into patrimonial law. This task was undertaken by Edmond
Picard and Josef Kohler, whom Roscoe Pound once described as
“without question the first of living jurists.”14? Although the creation
of a new category of rights called “droits intellectuels” (intellectual
rights) by Picard4® and “Immaterialgiiterrechte” (rights in immate-
rial goods) by Kohler14? involved little more than rebranding the good
old property rights theory, it was revolutionary at that time,13° and
Picard made it quite clear that he expected to be recognized for his
pioneering work.151 It is important to understand that most scholars
adopting this theory, including Josef Kohler, did not deny the exis-
tence of rights of personality,152? but they rejected the idea that copy-
right entitlements were rights of personality and insisted on a clear
conceptual separation between alienable rights of authors in their
works (copyrights) and inalienable rights of authors in their per-
sonhood (rights of personality). Therefore, this approach is often re-
ferred to as the “dualist theory” of copyright. This dualist approach
was dominant when leading French and German scholars began to
create the modern copyright-based theory of moral rights by con-
verting the patchwork of decisional rules identified in Part I into
rights in rem.

B. Phase I—From Rules to Rights

The first step toward the creation of the modern moral rights
theory was the gradual combination of the various decisional rules
associated with the moral rights of disclosure, attribution, and integ-

146. See Jhering, supra note 140, at 303-13. See also CurisTiaN F.M. EISENLOHR,
DAS LITERARISCH-ARTISTISCHE EIGENTHUM UND VERLAGSRECHT 44 (1855); JOSSERAND,
supra note 23, at 791.

147. Roscoe Pound, The Scope and Purpose of Socioclogical Jurisprudence, 25 Harv.
L. Rev. 140, 155 (1911).

148. See Edmond Picard, Embryologie juridique, 10 JOURNAL DU DROIT INTERNA-
TIONAL PRIVE 565 (1883). Note that Edmond Picard’s work was quite influential not
just in his home country of Belgium, but also in France. See STROMHOLM, supra note
39, at 272.

149. See KOHLER, supra note 115, at 1.

150. See, e.g., PioLa CAsELLI, supra note 124, at 40 (speaking of a “major develop-
ment in the scholarly discussion”). The expansion of the category of patrimonial
rights to include rights in immaterial goods was quickly adopted. See, e.g., 2 OTTO
StoBBE, HANDBUCH DES DEUTSCHEN PRIVATRECHTS 1 (2d ed. 1883).

151. See Picard, supra note 148, at 566-67.

152. See, e.g., PioLa CasgLLl, supra note 124, at 518.
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rity under the umbrella of an abstract right in rem. This newly rec-
ognized right of the author was then integrated into the broader
theoretical framework outlined above as a “right of personality” or, as
the French called it, a “droit moral” of the author that was separate
and apart from the author’s statutory right to reproduce the work in
copies. The French scholar André Morillot is typically considered to
be the first to have used the term “moral right” in a technical
sense,153 and his work illustrates both the process of consolidating
the various decisional rules into a single legal concept and the para-
mount importance of German law and legal scholarship in the devel-
opment of the moral rights orthodoxy. In addition, Morillot’s work is
a good example of the conceptual transformation that occurred dur-
ing the last decades of the 19th and the first decades of the 20th
century.

1. Discovering Moral Rights

In an article published in 1872,15¢ Morillot discussed the issue of
whether creditors had the right to force publication of an unpublished
work during the author’s lifetime, which touches upon the author’s
right of disclosure.155 Under Article 1166 of the French Civil Code,
the answer to the question depended upon whether the author’s right
of publication was “exclusively attached to the person.”156 Morillot
conceded that there was no statutory authority stating that the au-
thor’s right of publication was a “personal right” in the sense of Arti-
cle 1166. He then relied on the conceptual analytic described above
by distinguishing between extra-patrimonial or “moral” rights that
are not susceptible to direct monetary valuation and patrimonial
rights that can be valued in money.15?” While the former cannot be
exercised by creditors, the latter can.158 In support of his claim that
the right of publication was a “moral right,” he again invoked the con-
ceptual framework outlined above by saying that because the right of
authors to make decisions about the publication of their works could

153. See, e.g., Pierre Sirinelli, Le droit moral de Pauteur et le droit commun des
contrats 7 (Dec. 18, 1985) (unpublished doctoral thesis, Université de Droit,
d’Economie et des Sciences Sociales de Paris) (on file at Langdell Library, Harvard
Law School); STROMHOLM, supra note 39, at 277. For earlier, non-technical uses of the
term, see id. at 177-78.

154. André Morillot, De la personnalité du droit de publication qui appartient a un
auteur vivant, 22 REVUE CRITIQUE DE LEGISLATION ET DE JURISPRUDENCE 29 (1872).

155. Note that Morillot also includes the case in which creditors demand the publi-
cation of a new edition of an already published work, which raises parallel, but not
identical questions; see id. at 29. However, since the difference is irrelevant to the
point made in the text, I will focus my discussion on the case of the forced publication
of an unpublished work.

156. See C. crv., art. 1166.

157. See Morillot, supra note 154, at 30.

158. See id. at 31 (“It follows that moral rights are not in the patrimony and cannot
be exercised by creditors. The purely pecuniary rights are part of the patrimony and
can be exercised by creditors.”).
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not be classified within the categories of “property” and “obligations,”
it would not qualify as a patrimonial right and, therefore, had to be a
personal right, or, as he put it, a “droit moral.”5? This argument was
only plausible because Morillot also rejected the idea that copyright
entitlements are property rights on the basis that property rights
were limited to the relation between persons and tangible things.
Moreover, he relied on the idea that a work of authorship is part of
the author’s sphere of personhood when he explained that recogniz-
ing real property rights in literary works would be tantamount to rec-
ognizing property rights in human beings, which was legally
impossible lest one were to allow the sale of people into slavery.160
Therefore, the reason for granting authors exclusive rights in their
works was not to protect the author’s patrimony, but to protect “the
inviolability of the author’s personhood,” of which these rights are an
integral part.16! In addition, Morillot claimed that the outcome of his
conceptual analysis was also just, not only because a work is the re-
sult of the author’s will and personal labor, but also because the act of
publication engages the author’s moral responsibility and
reputation.162

Aside from the distinctly conceptualist reasoning employed by
Morillot, there are three points that deserve further elaboration.
First, from a comparative perspective, Morillot’s description of his
“droit moral” is strikingly similar to the concept of “common law
copyright” that was recognized in the United States and the United
Kingdom throughout the 19th century. More specifically, Morillot ex-
plained that the moral right would expire once the author consented
to publication, thereby giving way to a patrimonial right to reproduce
the work in copies.163 This is exactly what the common law copyright
was all about, because it also expired upon publication, leaving au-
thors with their economic rights under the copyright statutes. The
idea that Morillot’s moral right, at least in its initial form, can be
understood as the Continental equivalent to the common law right of
first publication is intriguing given the hostility that moral rights
traditionally faced in common law countries. Second, Morillot’s ap-
proach exhibits the profound shift in the conceptual framework used
to rationalize the rule against forced disclosure. I showed earlier that
this rule was originally justified by reference to the notion that un-
published works did not legally exist and could not, therefore, be
seized by creditors. Morillot’s explanation turns this rule into a right
in rem by theorizing it as an expression of the author’s rights in his
own personhood opposable to everyone else, now called the right of

159. Id. at 31, 35, 49.
160. Id. at 33.

161. Id. at 33, 36.
162. Id. at 45, 46, 49.
163. Id. at 37, 38.
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disclosure. This shift may have been obvious in view of the fact that
the exclusive right of reproduction, which can be understood as a gen-
eralization of the right of first publication, had always had a clear
statutory basis and had always been conceptualized as a right in rem.
Nevertheless, the shift in the rhetoric is remarkable. Third, com-
pared to the scope of the modern theory of moral rights, Morillot’s
moral right was quite narrow, because it was limited to the right of
disclosure and did not yet encompass any of the decisional rules that
would be associated with the rights of attribution and integrity today.
Morillot did not mention these rules in his analysis, but given the
narrow scope of the question that he examined, expanding the cover-
age of his moral right was not necessary. In fact, only six years later,
he expanded the reach of the “droit moral” to include rules derived
from the rights of attribution and integrity.

2. Toward a Theory of Moral Rights

In 1878, Morillot published a book164 commenting on three Ger-
man intellectual property statutes that had been enacted between
1870 and 1877 and that essentially covered copyright and patent
law.165 Morillot’s book is yet another impressive example of both the
conceptualist method in use at that time and the conceptual transfor-
mation of moral rights. One chapter of the book was dedicated to the
“indispensable” task of identifying the “general principles” that gov-
ern the rights of authors, in order to “determine the nature of the
right that the author has over his work” by discussing the different
elements of the statutes’ content in “logical order.”'6¢ By appealing
to logical order, general principles, and the nature of rights, Morillot
placed himself firmly within the mainstream of 19th-century concep-
tualist legal thought. He again relied on the fundamental distinction
between moral rights and patrimonial rights when developing a the-
ory of the “dual” nature of the author’s right, according to which the
author has a moral and a patrimonial right that are completely sepa-
rate and distinct from each other. In his words:

The right that the author exercises over his work is dual,
moral and patrimonial. These two rights are absolutely dis-
tinct. The author exercises a moral right over his work that
allows him to prevent and suppress all aggressions that,
while attacking his work, would at the same time harm his

164. ANDRE MoORILLOT, DE LA PROTECTION ACCORDEE AUX CGGUVRES D’ART, AUX PHO-
TOGRAPHIES, AUX DESSINS ET MODELES INDUSTRIELS ET AUX BREVETS D' INVENTION DANS
L’EMPIRE D’ALLEMAGNE (1878).

165. See Gesetz betreffend das Urheberrecht an Schriftwerken, Abbildungen,
musikalischen Kompositionen und dramatischen Werken, v. 11.6.1870 (RGBI. 1870,
339); Gesetz betreffend das Urheberrecht an Werken der bildenden Kiinste, v.
9.1.1876 (RGBI. 1876, 4); Patentgesetz, v. 25.5.1877 (RGBI. 1877, 501).

166. MoRILLOT, supra note 164, at 95.
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conscience and his personhood. This is incontestable prior to
publication. This is equally true after publication. It is by
virtue of the general principles of law, especially Article
1382 of the Civil Code, that the author exercises this kind of
actio iniuriarum. The source of this action thus lies in natu-
ral law. The author also has the author’s right proper, that
is, an exclusive right of reproduction. This right is purely
patrimonial, and only tends to enrich the author. Its source
1s positive law.167

This paragraph is one of the first and perhaps one of the most com-
plete and concise descriptions of the “dualist” approach to copyright
law that also recognized, in the form of a right in rem similar in
structure to statutory copyright entitlements, the moral right of the
author.1%® Two points are important in this context.

First, Morillot considerably modified and expanded his concep-
tion of the moral right. Contrary to what he had asserted (noted
above) in 1872, by 1878, he claimed that the author’s moral right sur-
vived publicationlé® and included, in addition to the right of disclo-
sure, the familiar contractual rules underlying the rights of
attribution and integrity, now rationalized as an expression of the
moral right, a right in rem. The following excerpt makes this concep-
tual transformation abundantly clear:

If, for example, the idea, once expressed in a manner percep-
tible to the senses, but not yet published by its author, were
taken by a third party and published without the will or
against the intentions of the author, this fact would consti-
tute a violent and unjust aggression toward the personhood
of the latter, a veritable attack on his liberty, a very real
moral harm for which he could demand redress. The same
would be true if, once the work had been published by its
author, a third party wanted to republish it, under his own
name, stealing from the writer or the artist the glory to
which they are solely entitled . . . . Furthermore, if a third
party, even if invested by the author with the right to pub-
lish, were to give only a vicious or incorrect representation of
the work, this case would also constitute a veritable viola-
tion of the author’s personhood.17°

In this paragraph, Morillot first addresses the right of disclosure, but
then explicitly invokes the right of attribution in a tort setting before

167. Id. at 108 (numbers omitted and text reformatted; emphasis in original).

168. Note that Morillot’s dualist approach seems to have been heavily influenced
by German legal science. See STROMHOLM, supra note 39, at 272, 274,

169. MoriLLOT, supra note 164, at 109.

170. Id. at 110.
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discussing the rule associated with the right of integrity in a contrac-
tual setting, this time, however, recast as a right in rem without ref-
erence to contractual default rules. Therefore, the abstract construct
that Morillot called “moral right” consisted of exactly the decisional
rules that have come to be known as the rights of disclosure, attribu-
tion, and integrity. Their inclusion under the umbrella of the “droit
moral” was explained by reference to the unifying principle that the
author’s personhood or “personality” expressed in the work deserved
respect.!”! This move was a significant change compared to how the
patchwork of moral rights rules had been understood during much of
the 19th century, namely as expressions of default rules in publishing
agreements.

Second, Morillot’s approach of switching from rules to rights,
combined with a distinctly “dualist” understanding of copyright law,
came to dominate Continental legal consciousness during the first
quarter of the 20th century. In France, the dualist theory was en-
dorsed by the French Supreme Court in its famous Lecocq deci-
sion,172 in which the Court reversed a lower court’s holding that
copyright entitlements were not part of the marital assets to be di-
vided in the case of divorce, explaining that while these assets in-
cluded the author’s “monopoly of exploitation” relating to published
works, such inclusion would not affect the author’s ability, “inherent
in his personhood,” to modify or suppress his work.1”3 Some courts
used language that made the diffusion of the rights-based dualist
model of copyright even more visible, especially when they discussed
the question of whether authors would retain any rights in their
works if they assigned the copyright in the work. For example, one
court explained that despite such assignment, “the author did not de-
prive himself of the inalienable and imprescriptible right to have his
work respected and to oppose anything that could bring any harm
whatsoever to his artistic reputation and to the expression of his
thoughts.”7¢ The notion that authors retained inalienable rights to
safeguard the integrity of their works and to protect their reputation
even after the transfer of the copyright in the work became a stan-
dard formula in court decisions in the first decades of the 20th cen-
tury, although the precise legal basis of this right was often
unclear.17® In addition to the courts, most legal commentators, such

171. Id. at 111-13.

172. Cass. civ., June 25, 1902, D.P. 1903 1 5.

173. Id.

174. Trib. civ. Seine, 3e ch., Feb. 3, 1912, 59 ANNALES DE LA PROPRIETE INDUS-
TRIELLE ARTISTIQUE & LITTERAIRE 88, 91-92 (1913). See also Trib. civ. Seine, Mar. 25,
1909, Gaz. Pal. 1909 1 451.

175. See STROMHOLM, supra note 39, at 290.
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as Francgois Gény,'76 accepted and supported the dualist approach to
copyright law.177 In Italy, the transition from contractual rules to
rights in rem in the name of the protection of the author’s personhood
manifested in the work could even be found in studies on the law of
publishing agreements. For instance, one scholar writing in 1913
suggested that the faithful reproduction of the author’s work was
more a matter of the author’s “right of personality” than of the pub-
lisher’s contractual duties under the law of publishing agreements.178
Even more important for the international prestige of the dualist ap-
proach than the support from influential Italian scholars!?® was its
adoption and skillful promotion by the leading German intellectual
property scholar of that time, Josef Kohler.180 In fact, in a review of
Morillot’s book, Kohler explicitly praised Morillot’s clear distinction
between “the right of the author as a patrimonial right and the indi-
vidual right of personality” and reiterated the practical importance of
this distinction in the context of creditor’s rights in unpublished
works, which, as discussed above, happens to be the context in which
Morillot first used the term “moral right.”181

C. Phase II—Moral Rights in Copyright Law

At the end of the 19th century, the primary conceptual basis of
the decisional rules associated with the rights of disclosure, attribu-
tion, and integrity was no longer the law of contracts and literary
property, but the moral right in France and the right of personality in
Germany and Italy.'82 For the theory of moral rights, the most im-
portant feature of the new “dualist” approach to copyright was that
moral rights were understood as being completely separate and apart
from copyright (economic rights), both formally and conceptually. As
explained above, this conception of moral rights falls somewhere be-
tween the common law idea of moral rights as a patchwork of unre-
lated rules and the moral rights orthodoxy that currently dominates

176. See 1 Francois GENY, DES DROITS SUR LES LETTRES MISSIVES 335 (1911) (dis-
tinguishing, “within the totality of the rights of authors,” between a moral and a pat-
rimonial right).

177. See STROMHOLM, supra note 39, at 298-99. Note that even the few scholars
who did not share the dualist approach agreed that the principal foundation of the
moral right was respect for the author’s personhood manifested in the work. Id. at
301.

178. See ALFREDO DE GREGORIO, IL CONTRATTO DI EDIZIONE 267-68 (1913).

179. See, e.g., STOLFI, supra note 118, at 258, 266.

180. See, e.g., Kohler, supra note 138, at 258-70; KoHLER, supra note 115, at 123-
24, 129, 137-38; Joser KOHLER, URHEBERRECHT AND SCHRIFTWERKEN UND VERLAG-
SRECHT 13-14, 439-67 (1907).

181. See Josef Kohler, 21 KRITISCHE VIERTELJAHRESSCHRIFT FUR GESETZGEBUNG
UND RECHTSWISSENSCHAFT 510, 512-13 (1879).

182. In the context of copyright law, the difference between “moral rights” and
“rights of personality” was primarily one of terminology. See, e.g., KOHLER, supra note
180, at 439 (1907).
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copyright scholarship. The early 20th century was also when Swit-
zerland codified the dualist theory (the right of personality ap-
proach). It inserted a general right of personality into its Civil Code
in 1912.183 While the Swiss remained true to this approach until re-
cently by maintaining that authors were protected by two concep-
tually separate rights, the Germans, followed by the Italians, fully
integrated moral rights into copyright law, thereby creating the mod-
ern concept of moral rights (the copyright approach). Interestingly,
the French, much like the Swiss, initially held on to the dualist no-
tion of copyright,'84 although they eventually also followed the Ger-
man lead, but not until after the enactment of Article 6bis of the
Berne Convention in 1928.

The second phase of the conceptual transformation that ulti-
mately produced the moral rights orthodoxy began in Germany
shortly after 1900. The most important factor in triggering this pro-
cess of transformation was Germany’s failure to codify an abstract
right of personality as part of its Civil Code enacted in 1900,185 com-
bined with the positivist belief in the exclusivity of statutory law
(“what is not in the code is not law”), the increased scholarly empha-
sis on interest analysis,'®¢ and the insertion of a few moral rights
rules into statutory copyright law in 1901 and 1907.187 The basic
idea is that the failure of the German legislature and courts to adopt
specific rules protecting rights of personality along the lines of Arti-
cles 27 and 28 of the Swiss Civil Code pushed German scholars to
modify their approaches to moral rights, because there was no basis
in the legal system for one integral part of the dualist notion of copy-
right, namely the right of personality.

1. Rejection of the Right of Personality

When codification work began in Germany in the early 1870s,
the category of rights of personality had not yet been widely recog-

183. See supra Part 1.B.2.

184. Anything else would have come as a surprise given that French copyright law
was still based on the revolutionary decrees of 1791 and 1793 and thus did not have
any copyright provision that could have remotely been interpreted as establishing
moral rights. As a result, moral rights had to be secured outside the context of copy-
right law. This understanding of the French position is confirmed by the fact that
even when formal moral rights legislation was proposed, the draft bills were all based
on dualist notions. See, e.g., Vaunois, supra note 94, at 77-78 (project of 1908); Albert
Vaunois, Rapport, 18 BULLETIN DE LA SOCIETE D’ETUDES LEGISLATIVES 229, 236-37
(1922) {project of 1922); ABDEL-MoNEIM EL-TANAMLI, DU DROIT MORAL DE L’AUTEUR
SUR SCN OEUVRE LITTERAIRE ET ARTISTIQUE 85 & n.l1, 87 (1943) (projects by Marcel
Plaisant proposed in 1921 and 1925). See also STROMHOLM, supra note 39, at 312.

185. See Lapas, supra note 51, at 578; STROMHOLM, supra note 39, at 242.

186. See, e.g., Philipp Heck, Was ist diejenige Begriffsjurisprudenz, die wir
bekdampfen?, 14 DEUTSCHE JURISTEN-ZEITUNG [DJZ] 1457, 1460 (1909) (characterizing
the primary object of legal scholarship to be “research into the relationship between
legal norms and interests”).

187. See supra text accompanying notes 104-08.
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nized as an integral part of the German system of private law.188 De-
spite the fact that this view had changed by 1900,18° when the BGB
entered into force, the right of personality was not included in the
German codification, at least not in its abstract form. This was not
an oversight, but a conscious attempt to limit monetary relief for non-
patrimonial harm, such as pain and suffering, in stark contrast to
Article 1382 of the French Civil Code, which did not restrict the avail-
ability of monetary relief in tort cases. More specifically, the drafters
of the BGB were opposed to including an abstract right of personal-
ity, in part because they feared that judges would be given too much
power to expand liability when asked to use their discretion in as-
sessing the amount of damages that could be awarded in the case of a
violation of this right whose precise contours were unclear.19° As a
result, aside from a few express statutory exceptions, the German
tort system was based on the idea that a tort action for the recovery
of damages was only available if the conduct in question (i) violated a
statutory provision intended to protect another person, (ii) amounted
to an intentional violation of bones mores, or (iii) violated a person’s
life, physical integrity, health, personal liberty, property, or any
other right.1®1 Since there was no statutory provision recognizing the
right of personality, any interests previously protected by that right
and not explicitly recognized by statute had to be converted into
“rights” in order for monetary relief to be available. This is precisely
what the German Imperial Court did on a variety of occasions, but it
consistently rejected the existence of a “general” right of personal-
ity,192 as opposed to “special” rights of personality specifically recog-
nized by statute (or judicial fiat), such as the right to one’s name or
the right to one’s image.193

188. See SaviGNY, supra note 142, at 335-36; WINDSCHEID, supra note 142, at 104-
05.

189. Even the German Imperial Court recognized the existence of a general right
of personality prior to 1900, although it rejected its application in the case at hand;
see RGZ 41, 43.

190. See, e.g., Fritz Smoschewer, Das Persinlichkeitsrecht im allgemeinen und im
Urheberrecht, 3 ArRcHIv FOR URHEBER-, F1iLM- UND THEATERREcHT [UFITA] 231, 251
n.318 (1930). For a contemporary comparative analysis of this issue, see Alfred Seng,
Zur Frage der Vergiitung nichtékonomischen Schadens aus Delikten, 5 ARCHIV FUR
BURGERLICHES RECHT 336 (1891).

191. See BGB §§ 823, 826. Note also that compensation for non-patrimonial harm,
with the exception of BGB § 847 (and, at that time, BGB § 1300), was explicitly ex-
cluded by BGB § 253. See also GERHARD vON BUCHKA, VERGLEICHENDE DARSTELLUNG
DES BURGERLICHEN GESETZBUCHES FUR DAS DEUTSCHE REICH UND DES GEMEINEN
RecuTs 167 (2d ed. 1898).

192. See, e.g., RGZ 51, 369; RGZ 56, 271; RGZ 64, 155; RGZ 109, 51. Note that the
successor court of the Imperial Court, the Bundesgerichtshof, recognized the existence
of a general right of personality in 1954 on the basis of constitutional law (and with
explicit reference to Art. 28 of the Swiss Civil Code) in the context of the unauthorized
publication of a letter that did not qualify for copyright protection and for which moral
rights protection was not available. See BGHZ 13, 334.

193. See BGB § 12; KUG § 22.
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Against this backdrop, it is clear why one of the most important
themes in German tort law in the 20th century was the gradual ero-
sion of restrictions on monetary relief for non-patrimonial harm,
which had largely been a consequence of the fact that private law in
the 19th century had been built on and organized around the notion
of “patrimony.” There is no need to trace this erosion here, because
the relevance of the legislative and judicial rejection of the concept of
a “general” right of personality for the theory of moral rights does not
depend on these substantive restrictions within the German law of
torts. Nevertheless, the failure to recognize the right of personality
in the BGB made it difficult for scholars to continue to rely on that
right to explain and justify the existence of the moral rights rules
that had been recognized for decades and whose validity had been
expressly reiterated when some of them became part of the German
copyright statutes of 1901 and 1907. The increased belief in statu-
tory positivism during the first couple of decades of the 20th century,
combined with the idea of eliminating or reducing the need for doctri-
nal construction by codifying large bodies of law, worked against the
dualist approach to copyright. Conceptualizing moral rights as part
of a “general” right of personality that was not recognized in statu-
tory law and that had been explicitly rejected by the drafters of the
BGB looked too much like the kind of doctrinal construct that the
modern codification was meant to overcome. Not surprisingly, a typi-
cal argument against 19th-century dualism was that the right of per-
sonality that Kohler and others had invoked to construct moral rights
rules was out of touch with positive law.19¢ Given the new statutory
basis of these rules, it became increasingly plausible to understand
them as an integral part of the author’s copyright, a theory later
called “monism.”195 When discussing early personhood theories of
copyright, Kohler once wrote that merging the author’s right of per-
sonality and the author’s patrimonial (economic) rights into one was
“the chronic disease of copyright scholarship in Germany”196—yet it
was precisely this “disease” that ultimately prevailed and that is cur-
rently spreading all across the globe.

194. See, e.g., GIERKE, supra note 115, at 763; PioLA CASELLI, supra note 113, at 87.

195. Note that the distinction between “monism” and “dualism” has a different
meaning today, because all countries that subscribe to the moral rights orthodoxy are
conceptually “monist.” By contrast, in the modern sense, a country is monist if the
moral and patrimonial elements of the copyright follow the same rules in terms of
duration and alienability (e.g., Germany, Austria), and it is dualist, if they do not
(e.g., France, Italy). See, e.g., Sam Ricketson, Moral Rights and the Droit de Suite, 1
Ewnt. L. Rev. 78, 79 (1990); Dietz, supra note 15, at 202, 206-07.

196. Josef Kohler, Zur Literatur des Autorrechts, 21 KRITISCHE VIERTELJAHRESSCH-
RIFT FUR GESETZGEBUNG UND RECHTSWISSENSCHAFT 189, 197 (1879).
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2. From Dualism to Monism

Given the positivist attitude of many scholars writing in the
early 20th century, it is fitting that one of the most ardent and influ-
ential proponents of the “monist” approach to copyright was Philipp
Allfeld, a scholar who wrote section-by-section commentaries on the
newly enacted copyright statutes.'®7 The basic argument of copy-
right monism was that moral rights are best understood as one of two
sides of the author’s copyright, the other side being the right of repro-
duction and other patrimonial rights. After all, the inclusion of moral
rights provisions in the copyright statute was not a mere coinci-
dence,198 but rather the expression of a single principle underlying
the statutory protection of the author, namely that the act of creating
the work generates a relationship between author and work that en-
titles the author to exclusive protection regardless of whether the au-
thor is motivated by patrimonial or personal interests.1®¢ Shifting
the analytic from the dualist focus on the “objects” of the author’s
rights—the work in the case of patrimonial rights and the author’s
personhood in the case of rights of personality—to the various inter-
ests that authors might have is characteristic of the monist approach
to copyright. The idea that the author’s moral and economic interests
were interwoven in the sense that moral rights could be used to pro-
tect economic interests and that economic rights also protected moral
interests quickly became the most important argument against 19th-
century “dualism,”2% although hardly any dualist ever claimed that
economic rights could only be used to protect economic interests. In
any event, the dualist reliance on two rights to protect the manifold
interests of authors of copyrightable works was perceived as an artifi-
cial disruption of a natural unity of interests. Therefore, the conclu-
sion that personal and patrimonial rights cannot be meaningfully
separated because the author’s personal and patrimonial interests
are inextricably linked seemed particularly plausible at that time.
What made this theory a success, however, was not its analytical or

197. See, e.g., PHILIPP ALLFELD, KOMMENTAR ZU DEM GESETZE BETREFFEND DAS
URHEBERRECHT AN WERKEN DER BILDENDEN KUNSTE UND DER PHOTOGRAPHIE (1908).

198. In response to his critics, Kohler had argued that the fact that moral rights
were included in the copyright statute did not necessarily mean that there was an
“inner connection” between moral rights and copyright entitlements. See KoOHLER,
supra note 180, at 3.

199. See ALLFELD, supra note 197, at 18 n.44. See also ULMER, supra note 51, at
116 (using the now famous metaphor of a tree, whose roots symbolize the various
authorial interests, both personal and patrimonial, and whose branches stand for the
various authorial rights, again both personal and patrimonial, whereas interests and
rights are combined in the trunk of the tree, which represents the author’s unitary
copyright).

200. See, e.g., PioLa CasELLL, supra note 113, at 87. Note, however, that the idea
that economic rights could be used to serve personal interests was not at all new. See,
e.g., HARUM, supra note 64, at 56.
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explanatory power, but rather the fact that it was adopted by the
German Imperial Court.201

In moral rights cases, the German Imperial Court had to operate
on the basis of the statutory provisions enacted in 1901 and 1907,
which were conceived and phrased as rules of contract interpretation
applicable to copyright assignments and licenses.2°2 Therefore, in or-
der to adopt or create the monist approach to copyright, the Court
had to convert these rules into rights and then conceptualize these
rights as part of the author’s statutory copyright entitlements rather
than as an application of the author’s right of personality. In its first
decision regarding the new statutory provisions, the Court declined
to hold that attaching advertising materials to journals and redistrib-
uting them as one package violated the statutory provisions.202 How-
ever, the Court cited Allfeld for the proposition that the statutory
moral rights provision in question, while applicable only in the con-
text of a transfer of the copyright, presupposed the “exclusive right of
the author to decide about the continued existence and the form of
the work.”204 The Court further explained that this provision demon-
strated that the list of rights contained in the statute could not be
exhaustive, precisely because of the rights that the statutory moral
rights rules presupposed.?°® The Court’s statements in this case
clearly show both the transition from rules to rights and the idea that
these rights are an integral part of the author’s copyright. This read-
ing of the case was confirmed by at least three subsequent cases in
which the Court refused to recognize the “general” right of personal-
ity while referring to the statutory moral rights provisions as the
“personal elements of copyright,”206 which qualified as “special”
rights of personality. The reference to these special rights of person-
ality was not meant to be an endorsement of dualism in the sense
that there was a right outside copyright, but rather as an expression
of the view that these prerogatives, while being elements of the au-
thor’s copyright, protected the author’s personal interests.207

The breakthrough for copyright monism occurred in 1912, when
the German Imperial Court first created a moral right of integrity on
the basis of the statutory moral rights rules and then squarely held
that the basis of this right was not the common law right of personal-

201. See STROMHOLM, supra note 39, at 351.

202. See, e.g., Johannes Mittelstaedt, Droit moral im deutschen Urheberrecht, 18
GEWERBLICHER RECHTsscHUTZ UND UrHEBERRECHT [GRUR] 84, 87 (1913); Fritz Smos-
chewer, Der Persénlichkeitsschutz in der neuesten Urheberrechts-Gesetzgebung des
Auslandes und die Lehren fiir den deutschen Gesetzgeber, 1 ARCHIV FUR URHEBER-,
FiLMm- uND THEATERRECHT [UFITA] 491, 516 (1928).

203. See RGZ 69, 242,

204. Id. at 244.

205. Id. at 243.

206. See RGZ 69, 401 (403); RGZ 79, 397 (398); RGZ 113, 413 (414).

207. Accord STROMHOLM, supra note 39, at 342.



2007] CONCEPTUAL TRANSFORMATION OF MORAL RIGHTS 111

ity, but statutory copyright law.2°8 The case before the Court was
about the creator of a mural who sued the person who had commis-
sioned it and who later decided that she did not like the nude figures
included by the creator and thus had them draped. The artist argued
his case on the basis of the general right of personality, despite the
fact that he had retained the copyright in the mural (and thus could
have invoked copyright law), because the meodification of the original
embodiment of a work did not violate any of the statutory copyright
entitlements. Furthermore, since the moral rights provisions that
Germany had included in its copyright statutes did not apply outside
the context of a contractual transfer of the copyright, they were not
directly applicable to the facts at hand, as there had been no transfer.
In line with mainstream 19th-century moral rights theory, the gen-
eral right of personality appeared to be the most promising legal ba-
sis in support of the artist’s moral rights claim, so the artist relied on
the right of personality to justify his claim. However, the Court re-
jected the artist’s argument, explaining that German law did not rec-
ognize any general right of personality, but then nevertheless decided
in favor of the artist and ordered the defendant to have the draping
removed. In so holding, the Court again reasoned that the statutory
moral rights provisions, although purely contractual in nature, self-
evidently presupposed the existence of a statutorily protected absolute
right of authors to make their works accessible to the world in their
original and unaltered form.2%° In other words, the Court explicitly
confirmed the existence of an absolute right of integrity21° and made
it clear that the legal basis of this right was not the common law but
the copyright statute. The Court endorsed the monist idea that the
moral right of integrity was part and parcel of the author’s statutory
copyright entitlements,?1! which were now understood as reflecting
the fact that the author had both a patrimonial and a personal inter-
est in his work. This decision marks the beginning of the global
moral rights orthodoxy.

IV. GrLoBALIZING MoRrAL RicHTS

The preceding analysis of the conceptual transformation of moral
rights showed that the patchwork approach to moral rights was the
world standard during much of the 19th century, that Continental
European scholars aggregated this patchwork into a coherent theory
based on the idea of rights of personality, and that Germany, in the

208. See RGZ 79, 397. The case was also noted in the United States. See Note, 26
Harv. L. Rev. 654 (1913); Louis D. FrouLicH & CHARLES ScHwWARTZ, THE LAW OF
Mortion PicTures 59 n.33 (1918).

209. RGZ 79, 397 (399).

210. See also RGZ 102, 134 (140-41).

211. Accord STROMHOLM, supra note 39, at 348; Smoschewer, supra note 190, at
257, 274.
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early 20th century, departed from the then dominant dualist concep-
tion by integrating moral rights into copyright law, thereby creating
the notion that moral rights are copyright-based personal rights of
authors in their works. What is remarkable about this development
is that while dualism was the product of the pervasive theorization of
private law during the late 19th century, monism was largely the re-
sult of the vagaries of the codification of German tort law. There was
no specific policy agenda that could explain the German move, be-
cause in deciding moral rights cases, the Imperial Court could have
reached whatever outcomes it wanted by recognizing a “general”
right of personality instead of turning statutory default rules for
copyright contracts into rights in rem and then pretending like the
legislature presupposed the existence of these rights when there is no
evidence in the legislative history that it actually did.212 From the
point of view of policy, this turn of events is a historical accident,
which made the German conception of moral rights a highly unlikely
candidate for global adoption. Nevertheless, it happened, and it did
so despite the fact that Germany did not formally codify monism until
1965.213

I explained in the introduction to this article that the most im-
portant reason for the international breakthrough of the German
mode of conceptualizing moral rights was the influence it had on the
adoption of Article 6bis of the Berne Convention in 1928. Therefore,
the purpose of this Part is to examine that influence. My thesis is
that the spread of the monist theory throughout the world was not
just some unintended side effect of Article 6bis, but instead corre-
sponds precisely to what the drafter of Article 6bis had in mind when
he put the issue of moral rights on the agenda of the Berne Conven-
tion revision conference held in Rome in 1928. In other words, my
claim is that Article 6bis was enacted in the spirit of the German
version of the moral rights doctrine and has greatly contributed to
the globalization of the now dominant concept of moral rights. More
specifically, I will show how the German monist approach to moral
rights was first codified in the Italian Copyright Act of 1925 in a con-
scious attempt to overthrow Italy’s clearly dualist past and how the
same forces that caused this switch were also responsible for the in-
sertion of Article 6bis into the Berne Convention. The single most
important person in this context was the Italian scholar, judge, and
politician Eduardo Piola Caselli, the towering figure of Italian copy-
right law in the first half of the 20th century.

212. See STROMHOLM, supra note 39, at 348.

213. Germany’s copyright statutes of 1901 and 1907 were in force until the cur-
rently valid copyright act entered into force in 1966. See Gesetz iber Urheberrecht
und verwandte Schutzrechte (Urheberrechtsgesetz), v. 9.9.1965 (BGBI. 1965 I, 1273).
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A. Italian Copyright Act of 1925

Of the European countries that enacted new copyright statutes
prior to 1928, Italy was the only one that deliberately based its legis-
lation on German monism. While other countries, such as
Romania,?14 Czechoslovakia,?'5 and Poland?1® had inserted moral
rights provisions into their copyright statutes, their approach was
still based on 19th-century dualism. Even in those instances in
which moral rights were formally enacted as rights in rem alongside
the traditional set of patrimonial or “economic” rights, the laws re-
mained conceptually dualist. The Polish Law of 1926 is a particu-
larly good example, because it shows the transition from the first to
the second phase of the moral rights theory with great clarity in that
the statute recognized absolute personal rights of the author regard-
less of any contractual context,?17 conceptualized them as “personal
rights,” and treated them as completely separate and independent of
the author’s copyright?18—yet they were formally part of the copy-
right statute.21® In other words, the Polish solution was right in be-
tween the first and second phase of the moral rights doctrine in that
it was formally monist, but conceptually dualist. Italy was the first
country to make the move toward full formal and conceptual monism
by implementing German monist copyright theories in its legislation.
Since it served as a model for Article 6bis of the Berne Convention, a
closer look at its legislative history is in order.

214. See Romanian Law on Literary and Artistic Property of 1923, available in
French translation at 37 LE DroiT D’AUTEUR 25 (1924). Note that the inclusion of
moral rights was considered “original” at that time, which confirms my claim that
modern moral rights consciousness is a product of the first third of the 20th century.
See Comment, 37 LE Drorr 0’Auteur 30, 31 (1924).

215. A French translation of the 1926 Copyright Act of Czechoslovakia is available
at 40 Le Droir D’Auteur 29 (1927). The pertinent statutory provisions are largely
similar to those contained in the German copyright statutes of 1901 and 1907. Inter-
estingly, at that time, they were understood as an example of the author’s dual moral
and patrimonial right. See Comment, 40 LE Drorr D’AUTEUR 99 (1927).

216. See Polish Law relating to Author’s Rights of 1926, available in French trans-
lation at 39 LE Drorr D’AuTEUR 133 (1926) [hereinafter Polish Law of 1926].

217. Note that the Polish Law also contained contractual rules relating to moral
rights. See arts. 28, 29, 32, 33, 49 of the Polish Law of 1926.

218. Arts. 12 and 58 of the Polish Law of 1926.

219. Note that one of the members of the Polish codification commission that
drafted the Polish Law of 1926 explicitly referred to Josef Kohler's dualist theory
when explaining that the author enjoyed two separate rights, namely the right to an
immaterial good (“droit sur un bien immatériel”) and a right of personality (“le droit
de la personnalité”). See F. Zoll, La nouvelle loi polonaise sur le droit d’auteur du 29
mars 1926, 39 LE DroiT 0’AUTEUR 97 (1926).
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The Italian Copyright Act of 1925220 replaced the first copyright
statute of 1865,221 which Italy had enacted shortly after its unifica-
tion. In line with standard 19th-century practice, the Italian Copy-
right Statute of 1865 did not contain any moral rights provisions
aside from the prohibition of the forced disclosure of unpublished
works.?22 Some of the reform commissions that had been working on
a revised copyright statute since 1897223 planned to include the
rights of integrity and attribution in addition to the right against
forced disclosure and, a novelty, the right of withdrawal. However,
the language of the provisions they proposed closely resembled the
19th-century dualist approach,22* because they would have estab-
lished general rights of personality completely separate and apart
from the author’s patrimonial rights.225 The reliance on dualism as
opposed to monism prompted Eduardo Piola Caselli, who—contrary
to other Italian scholars??6—had already adopted the German monist
approach and rejected Kohler’s dualist theory in the first edition of
his copyright treatise published in 1907,227 to intervene with the gov-
ernment official in charge of the project, arguing that the provision
was too “generic” and that it should be given a “more precise and defi-
nite” content.228 The alternative wording that he proposed??® was

220. Regio decreto legge 7 novembre 1925 n. 1950, convertito con legge 18 marzo
1926 n. 562 [hereinafter Italian Copyright Act of 1925]. For an annotated edition of
this statute, see ETTORE VALERIO, LA NUOVA LEGGE SUL DIRITTO D’AUTORE (1926).

221. Legge 25 giugno 1865 n. 2337 sui diritti spettanti agli autori delle opere
dell'ingegno [hereinafter Italian Copyright Statute of 1865]. See also PioLa CasELLI,
supra note 124, at 22-23, 25.

222, See Italian Copyright Statute of 1865, art. 16.

223. Between 1897 and 1921, there were four reform commissions, but none of
their projects became law. See ProLa CAsELLI, supra note 120, at 7.

224. The draft provisions are reported by Eduardo Piola Caselli, Il diritto morale di
autore, 1 IL DIRITTO DI AUTORE 3, 21-22 (1930). See also PiorLa CAsSELLI, supra note
124, at 533-36.

225. See, e.g., Art. 16 of the 1917 draft statute, reported by Piola Caselli, supra
note 224, at 22. The dualist approach chosen by the 1917 commission is not surpris-
ing, if one considers that the person in charge of drafting the moral rights provision
was the Italian scholar Nicola Stolfi who had previously adopted the dualist approach
in his 1915 copyright treatise. See STOLFI, supra note 118, at 258, 266.

226. See, e.g., 1 FRaANCEScO FERRARA, TRATTATO DI DIRITTO CIVILE ITALIANO 371 &
n.2 {(1921) (adopting an approach similar to Kohler’s and explicitly rejecting Piola
Caselli’s).

227. See Piora CaseLLL supra note 113, at 85 (following Allfeld), 87 (adopting mon-
ist theory and rejecting Kohler), 97 (calling the author’s right a legal institution of
“mixed character”). See also Piola Caselli, supra note 224, at 18-21, 32 (discussing the
theories of Gierke, Kohler, and Allfeld, and siding with the German monist theory
that he translated into Italian as “concetto unitario” [unitary concept]); Prora
CASELLI, supra note 120, at 200-01, 321-23; PioLa CASELLI, supra note 124, at 56-61,
519-22.

228. Piola Caselli, supra note 224, at 22. See also PioLa CASELLI, supra note 120,
at 201, 326; PioLa CasgLLI, supra note 124, at 32, 535-36.

229. See Piola Caselli, supra note 224, at 22. His proposal was intentionally based
on German monism; id. at 33.
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subsequently almost literally inserted into Article 16 of the Italian
Copyright Act of 1925, which read as follows:

Independent of the patrimonial rights recognized by the pre-
ceding articles, the author has, at any time, an action to pre-
vent the paternity of his work from being disregarded or the
work from being modified, altered, or distorted in a manner
that causes severe and unjust harm to his moral
interests.230

The crucial difference between this provision and the one origi-
nally proposed was the focus on moral rights as rights of authors in
their works as opposed to rights in their personhood. In this context,
the reference to the independence of these moral entitlements from
patrimonial rights was no longer an indication of the different legal
basis of these entitlements (right of personality versus copyright), as
it had been in the 19th century, but rather an expression of the differ-
ent legal nature of these entitlements (personal versus patrimonial)
and of their independent legal existence.231 In other words, the codifi-
cation of moral rights in Italy came with a specific theory of copyright
that relied upon the German model of conceptualizing moral rights as
an element of the author’s copyright and that consciously rejected the
dualist approach prevalent in the 19th century. As Piola Caselli put
it:

It cannot be contested that the [Italian Copyright Act of

1925] intended to establish the moral right legislatively as

an integral element of copyright, that is, in conformity with

the unitary concept . . . . Irrespective of the opinions of the

drafters of the law, the statutory text cannot be interpreted

other than as an implementation of the unitary system of
copyright.232

Another point of interest is that Article 16 of the Italian Copyright
Act of 1925 also parted with the 19th-century statutory tradition of
limiting the rules associated with the rights of attribution and integ-
rity to a contractual setting. It did so by formally elevating these
rights to rights in rem that also apply outside the context of publish-
ing agreements or assignment contracts, just as the German Imperial
Court had done in 1912, It was precisely this approach that would
serve as a model for Article 6bis of the Berne Convention only three
years later, and yet again, it would be Eduardo Piola Caselli who

230. Italian Copyright Act of 1925, art. 16.

231. See Piola Caselli, supra note 224, at 27; Lapas, supra note 51, at 600. See also
PoLLaun-DuLiaN, supra note 12, at 441 (2005).

232. See Piola Caselli, supra note 224, at 32. See also id. at 33, 36; Piora CASELLI,
supra note 120, at 324. But see Fritz Smoschewer, supra note 202, at 505 (claiming
that the Italian approach is “obviously dualist”).
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played the pivotal role in the drafting and adoption of this
provision.2323

B. Article 6bis of the Berne Convention
1. The Italian Proposal

The Berne Convention did not contain any moral rights provi-
sions until it was revised in Rome in 1928, which also suggests that
moral rights had not been considered part of copyright law anywhere
during the 19th century. Interestingly, the issue of moral rights was
not even part of the initial agenda that had been prepared by the
International Bureau?34 for the 1928 conference in Rome. It was the
Italian administration hosting the conference that added moral
rights to the agenda after Piola Caselli convinced his colleagues on
the Italian delegation who were reviewing the initial agenda that it
could only increase Italy’s international reputation if its own domes-
tic moral rights law were adopted on the international level.235 Not
surprisingly, at Piola Caselli’s request,?3¢ the Italian proposal fol-
lowed Article 16 of the Italian Copyright Act of 1925, modified only to
include a right of first publication in addition to the rights of attribu-
tion and integrity.237 When Piola Caselli presented this proposal at
the revision conference during the opening session, he did not hide
the fact that the conceptual basis of the Italian proposal was the
monist theory, to which he explicitly referred as the “unitary con-
cept.”238 By contrast, and likely for strategic purposes, the Italian
administration’s original memorandum in support of its proposal had
been more ambiguously worded to embrace both the traditional dual-
ist and the more recent monist concepts of moral rights, as it used the
phrases “the personal (moral) right of the author” and “the personal
or moral content of the author’s right” interchangeably.23? The offi-
cial reports of the revision conference further reveal that Piola
Caselli himself, at least in his official capacity as representative of
the host country, also remained ambiguous as to which version the
Italian delegation preferred. On the one hand, he spoke of the “droit
personnel (ou moral) de U'auteur” (personal or moral right of the au-
thor) when expressing Italy’s desire to extend the Berne Convention
to moral rights,?4° which could have been understood to mean that he

233. See ETToRE VALERIO, DISPOSIZIONI SUL DIRITTO D'AUTORE 352 (1930); LADAS,
supra note 51, at 580; Smoschewer, supra note 190, at 350, 363.

234. The International Bureau (“BIRPI”) was the predecessor organization of the
World Intellectual Property Organization (“WIPO”), which was established in 1967.

235. See Piola Caselli, supra note 224, at 168-69.

236. Id. at 169.

237. See AcTes DE LA CONFERENCE REUNIE A ROME pU 7 MAI AU 2 JuIN 1928, at 106-
07 [hereinafter AcTes 1928].

238. See Actes 1928, at 161; Piola Caselli, supra note 224, at 171 & n.1.

239. See AcTes 1928, at 106.

240. See id. at 160.
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endorsed the dualist approach by distinguishing between two sepa-
rate personal and patrimonial rights of the author. On the other
hand, Piola Caselli invoked moral rights as the protection of the per-
sonal and moral interests of the author,24! which tends to suggest
that the author’s copyright was a single right that protected two dif-
ferent interests, which is a monist conception. However, creating
these strategic conceptual ambiguities did not alleviate all concerns,
and there was still a great deal of resistance against the idea of in-
serting a moral rights provision into the Berne Convention.

2. Substantive and Conceptual Concerns

Interestingly, of the four primary objections, only one was sub-
stantive, while three were concerned with the particular conceptual
structure proposed by the Italian delegation. The substantive con-
cern was voiced by the common law countries,?42 which found it im-
possible to reconcile the author’s right of disclosure with the binding
force of publishing agreements when this right was declared inaliena-
ble in the sense that it would be available to authors regardless of
any assignment of their patrimonial rights to the publishers. In
other words, the right of disclosure as proposed by the Italian delega-
tion seemed to interfere unduly with the legitimate interests of com-
mercial intermediaries and was thus not included in Article 6bis.243
The three conceptual concerns related precisely to the monist ap-
proach that the Italian delegation had chosen.

First, the German and Austrian delegations, while supporting
the protection of moral rights through copyright law, objected to the
perpetual duration of moral rights that the Italian proposal sug-
gested, because on the basis of the strictly monist approach to which
they subscribed, moral rights not only had to be part of copyright law,
but they also had to expire when economic rights expired.?4* This
objection confirms that the monist approach had been fully accepted
in Germany (and Austria) by 1928 and that they were particularly
serious about a complete integration of moral rights into copyright
law. In order to avoid a negative vote on the Italian proposal by the
German and Austrian delegations, Article 6bis was changed to no
longer address the ‘question of the duration of moral rights.245

Second, a number of delegates who interpreted the conceptually
ambiguous Italian memorandum on moral rights as calling for the

241. See id. at 162, 197.

242. The common law countries were the United Kingdom, Australia, New Zea-
land, the Irish Free State, Canada, and South Africa. See Ricketson, supra note 195,
at 79.

243. See Piola Caselli, supra note 224, at 174-75.

244. See AcTes 1928, at 238.

245. See Piola Caselli, supra note 224, at 177.
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protection of simple rights of personality24é used this ambiguity to
oppose the Italian draft provision and to advocate for their own pro-
posals that were inspired by Kohler’s dualist theory. Not surpris-
ingly, it was a Polish delegate who pushed for the adoption of a
provision similar to the dualist regime adopted in Poland in 1926.247
Piola Caselli viewed this move as an “assault” on the conference by
the followers of Kohler’s idea of moral rights as rights of personal-
ity.248 He defended his monist approach by clarifying the statements
made in the original memorandum?4® and argued that if moral rights
were rights of personality, as opposed to rights of authors in their
works (and thus copyright entitlements), they could not be included
in an international treaty confined to the regulation of copyright
law.,250 The question was not definitively resolved, but the Polish
delegate did not further insist on the Polish proposal and ultimately
supported the Italian draft.251

Third, and most importantly, Article 6bis was opposed by the
common law countries on the basis of two separate but related argu-
ments, which essentially amounted to an open rejection of the type of
moral rights theory advocated by Piola Caselli, who soon realized
that he could not get Article 6bis passed if he insisted on an exclu-
sively monist approach to moral rights. Instead, he switched to diplo-
matic skills and conceptual concessions.252 The first argument
advanced by the common law countries was that moral rights were
not part of their copyright tradition.253 Piola Caselli recognized this
objection as “evidently valid”?54¢ and sought to convince the British
and Australian delegates that they should not oppose moral rights
because the substance of Article 6bis was already protected in their
countries under the common law.255 This effort, although in conflict
with Piola Caselli’s monist agenda, was successful, and the common
law countries changed their position once the wording of Article 6bis
was modified from protecting “moral interests” to protecting the au-
thor’s “honor and reputation.”?5® The Australian delegate, Sir Wil-
liam Harrison Moore, also explicitly confirmed the view that moral

246. See AcTEs 1928, at 201.

247. Id. at 119-20, 198-99, 237.

248. See Piola Caselli, supra note 224, at 180.

249. See AcTes 1928, at 174-75, 203, 238.

250. Piola Caselli, supra note 224, at 181 & n.1. See also AcTEs 1928, at 203 n.1
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252, See Piola Caselli, supra note 224, at 178.
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254. Piola Caselli, supra note 224, at 178.

255. See Actes 1928, at 203 n.2; Ricketson, supra note 195, at 79.

256. Piola Caselli, supra note 224, at 180; Ricketson, supra note 195, at 79. Note
that Ttaly, in 1941, also changed its copyright statute to reflect a shift from the protec-
tion of moral interests to the protection of the author’s honor and reputation. See
ICA, supra note 8, art. 20(1).
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rights were protected under the common law.267 The second argu-
ment also implied an objection to Piola Caselli’s version of the concept
of moral rights. Australia argued that because moral rights were a
matter of (state) common law as opposed to (federal) copyright law,
the federal government could not possibly incorporate moral rights
into its copyright statute and would have to leave the implementa-
tion of Article 6bis to the common law of the individual states.258
Since this was not a substantive rejection of moral rights, but rather
a way of saying that Australia would not amend its copyright statute
due to its different conceptual approach to moral rights, the other
delegations did not consider Australia’s disclaimer an obstacle to
compliance with the Berne Convention. Consequently, Australia did
not see any reason to vote against an international moral rights pro-
vision, and Article 6bis was unanimously adopted.?59

3. Monism and the National Implementation of Article 6bis

In the end, Piola Caselli did not fully succeed in his quest to have
the German monist version of moral rights enshrined in interna-
tional law, because the Berne Convention does not mandate the en-
actment of a particular theory of moral rights,26% nor does the actual
text exclude a dualist interpretation.?6! Nevertheless, experience
has shown that as countries implement the Berne Convention and
enact new copyright statutes, they tend to speak in the language of
monism and ultimately follow the German model, even if it is just for
reasons of legislative convenience.262 Even countries such as Swit-
zerland, which has recognized a “general” right of personality since
1912, eventually felt obliged to emulate the moral rights orthodoxy,
at least formally. As explained above, this is somewhat ironic given
the likelihood that the German Imperial Court would probably not
have switched to monism if the German legislature had not been
under the spell of the notion of patrimony and had instead enacted a

257. See AcTes 1928, at 238.

258. Id. On the objection to moral rights based on concerns of federalism, see also
John H. Merryman, The Refrigerator of Bernard Buffet, 27 Hastings L.J. 1023, 1049
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“general” right of personality. No matter what the intentions of a
country’s legislature may be, the insertion of moral rights, as abstract
rights in rem, into copyright law greatly facilitates the reception of
the particular version of moral rights that conceptualizes them as
copyright-based inalienable rights of authors in their works.

CONCLUSION

Intrigued by the recent wave of moral rights legislation in com-
mon law countries, this article reexamined the question of how to un-
derstand the traditional discrepancy between and the convergence of
civil law and common law approaches to moral rights. Instead of
resorting to philosophical or substantive considerations, this Article
provided an alternative explanation that understands these transna-
tional legal phenomena primarily in terms of a global conceptual
transformation that began in Continental Europe in the late 19th
century and that has recently reached the United States and other
common law jurisdictions. In other words, the traditional discrep-
ancy between the systems was not so much a result of different copy-
right philosophies or different levels of substantive protection, but
rather the result of a conceptual transformation within Continental
European moral rights law that had not yet been adopted by the com-
mon law countries. Likewise, the recent convergence of the systems
is largely the product of the common law jurisdictions undergoing the
same kind of conceptual transformation towards a copyright-based
theory of moral rights that most civil law countries underwent in the
early 20th century, the difference being that the adoption of this the-
ory in common law countries was driven by international law rather
than by changes within legal theory prompted by the vagaries of the
codification of German tort law. Moreover, my historical analysis of
the Continental European origins of the copyright theory of moral
rights revealed that it is best described as the product of the global-
ization of a historical accident that has little to do with any commit-
ment to the cause of moral rights or with any consensus about the
technical superiority of this particular way of conceptualizing moral
rights.

One question remains: does it matter whether the decisional
rules associated with moral rights are rationalized as part of copy-
right law, as rights derived from personhood, or as by-products of
more general legal doctrines? Piola Caselli himself, for example,
thought that the monist approach was superior to the dualist theory
from a strategic perspective, because the latter might complicate the
national implementation of Article 6bis for three reasons.263 First,
the dualist association of moral rights with rights of personality could

263. See Smoschewer, supra note 261, at 344-45 (quoting from a report submitted
by Piola Caselli to a congress held in Budapest in 1930).
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harm the cause of moral rights during the national implementation
phase in countries whose legislatures were opposed to rights of per-
sonality. Second, lawmakers in favor of rights of personality might
still fail to enact moral rights legislation on the basis that rights of
personality were a matter of general private law and would, there-
fore, not require implementing legislation. Third, identifying moral
rights with the right of personality may, given the unclear scope of
the latter, invite improper and exaggerated applications of this right.
The basic idea behind these three reasons is obviously that it matters
whether moral rights are associated with copyright law or whether
they are associated with broader legal concepts that have a more ex-
tensive scope of application, because it may be easier to avoid politi-
cal opposition if the issue of moral rights can be presented as
affecting a very limited and clearly defined set of fact patterns.

Whatever the merits of the above reasons in the specific context
of national moral rights legislation, they imply a more general point
regarding the importance of legal concepts that shows why a proper
historical understanding of the conceptual transformation of moral
rights is important. If legal concepts are the grammar or the lan-
guage in which concrete rules are expressed,2%4 they determine the
discursive context in which these rules are discussed, which may af-
fect the way in which the controversies giving rise to these rules are
approached. For example, if the decisional rule identified earlier, ac-
cording to which authors may not validly consent in advance to un-
known future modifications of their works,265 is conceptualized as a
contractual rule, it is immediately apparent that its purpose is to es-
tablish a mandatory term and to restrict freedom of contract in favor
of authors. However, if the same rule is couched in the language of
moral rights, the issue is recast as one regarding the limits of the
waivability of the right of integrity, which tends to obscure the issue
and to disconnect the discourse about copyright contracts from the
broader discussion about public policy limitations of the freedom of
contract. This is why moral rights are rarely discussed by contracts
scholars, even though moral rights scholarship could learn a great
deal from contract law given that the protection of moral rights in
contractual settings is often less about rights of authors than it is
about distribution and paternalism in copyright contracts.266¢ Legal
concepts matter because they determine the frame of reference for a

264. The grammar/rule distinction mirrors Duncan Kennedy’s use of the langue/
parole distinction. See Kennedy, supra note 4, at 634-35; Duncan Kennedy, A Semio-
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oF ADJUDICATION {FIN DE SIECLE} 133-35 (1997).

265. See supra Part LA.

266. For a general discussion of distribution and paternalism in contract (and tort)
law, see Duncan Kennedy, Distributive and Paternalist Motives in Contract and Tort

Law, 41 Mp. L. Rev. 563, 570-72 (1982).
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particular issue. In the case of moral rights, the lasting effect of the
triumph of monism has been to successfully remove the discussion
about the decisional rules derived from moral rights from the context
of similar issues in other fields of law, which in turn has greatly con-
tributed to cross-cultural misperceptions of moral rights in legal
scholarship that have prompted this study and that future students
of moral rights should avoid.



