JOURNAL OF

YOLUHE |

HUMBER 12

EDITED BY GRAY CARY WARE & FREIDEMRICH

A

RNET BASICS AND
"DPYRIGHT [AK

by Jon D. Grossman and Cyrill P. Rigamonti

evolurions in technology have often led to evolution in copy-

right law.' Such advances have challenged the constitutional

balance’ between the interests of copyright owners in the

exploitation of their works and society’s interest in the free flow
of information. The printing press, motion pictures, cable and sarel-
lite television, audio and video tape recorders, computer technolo-
gy, and digital audiotapes are only a few illustrative examples.'
Today, the Internet era challenges the law once again,

The Interner has yielded at least two significant technological
advances: (1) the replacement of tangible objects for the transfer of
information with electronic transmission as made possible by a new
form of embodiment {digital works); and (2) the capacity to create
exact copies at little to no cost.’

Many businesses and private persons are presenting themselves
o the international public through their individual Internetr “Web
pages.” A wide range of information is presented this way, including
copyrighted “works of authorship.” Recent technological develop-
ments offer new possibilities to use, exploir, and infringe those copy-
rights. Although the first lawsuits have been filed, there exist no
guidelines for approaching these newly raised issues due to the lack
of a consensus on the legal implications of basic and widespread
activiries on the Internet, such as browsing, linking, framing, and
caching.” The purpose of this article is, therefore, to address these
Internet activities and the issues they raise in terms of copyright law.

THE FACTUAL BACKGROUMND

THE INTERNET AND THE WORLD WIDE WEB

The Intemet is a decentralized worldwide network connecting
over one million computers. The transmission of data is based on a
technique known as packet switching, which uses protocols thar
divide the data into smaller units sent individually, and possibly on
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different routes, to their destination where they are
recompiled by the receiving computer.” The mozt signifi-
cant part of the Interner is the World Wide Web
(W), a system of Internet servers” that supports spe-
cially formatted documents written in a language known
as Hypertext Markup Language (HTML).? These docu-
ments, also referred to as Web pages, may contain text,
image, video, and audio files, as well as links to other doc-
umentz. In order to be located and displayed by special
software applications known as Web browsers, every Web
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“EMBEDDING" LINKS

Another group of HTML codes is used ro retrieve
multimedia applications stored in separate files, and to
embed them into an HTML document.” These codes are
also referred to as “links,” but they serve a different pur-
pose than HREF links. The purpose of these “embedding
links" is to incorporate pictures, sound recordings, and
video clips into one single document, rather than having
to switch between different documents. Due to the auto-
matic retrieval and display,” the user neither realizes that
there is a link nor understands where the linked files are
located. Since this group of links serves an entirely differ-
ent purpose than HREF links, it must be treated sepa-
rately in legal analysis.

B i e e ]
Web pages written in HTML can be
considered “computer programs.”
T T P ey e

FRAMING

Framing refers to an HTML code' thar allows Web
page crearors to divide the browser window into separate
sub-windows, usually called “frames.” The content of
each frame is taken from a different Web page, allowing
the display of more than one Web page at once. Usually,
this rechnigue is used to display one static frame with
ownership information, adverrisements, and a table of
contents, and one dynamic frame containing the actual
information of interest to the user, which will exclusively
be updated if new information is retrieved.”

CACHING AND MIRRORING

Most of the information retrieved from the Internet
must be transmitted to the user through analog phone
lines not designed for high-speed transmission favorable
to graphically rich Web pages. Transmission bandwidth
limitations, combined with the increasing number of
Internet users, have considerably slowed dewn the
retrieval of information over the Internet. In order to
reduce congestion resulting from repeated downloading
of the same data, copies of material from the original
source are made either at the user level (local caching) or
at the server level {proxy caching). Thus, in the case of
local caching, if the user wants to access the same data
again, the Web browser loads it from the random access
memory"” (memory caching) or from the hard disk (disk
caching), rather than retrieving it again from the original
source.™ In the case of proxy caching as used by many
Irieernet service providers, once a user has downloaded
data from the original site, it remains available to other
users connected to the same server without downloading
it again from the original site.

The storing of the content of an entire Web site is

JOURMAL OF INTERNET LAW

usually referred to as “mirroring.” This rechnique is used
not only for reducing congestion, bur also generally for
backing up information stored on one server.

COPYRIGHT LAW — THE ISSUES

WEB PAGES AS WORKS OF AUTHORSHIP—
ORIGINALITY

A basic requirement for any claim of copyright
infringement is that the allegedly infringed work qualifies
as a protected work of authorship as defined in 17 US.C.
§ 102 et seq. In fact, lack of originality and noncopy-
rightable subject matter are two basic grounds for a defense
based on invalidity of a copyright.” This, of course, applies
to any work, no matter whether it is embodied in digital
form or not. The remainder of this article will therefore
assume that originality is given o the work in question.

WEB PAGES AS COMPUTER PROGRAMS

Web pages written in HTML can be considered
“computer programs,” defined by statute as “a ser of stave-
ments of instructions to be used directly or indirectly in a
computer in order to bring about a certain result.”™
Indeed, HTML codes are instructions used indirectly (via
the Web browser) in a computer to build the page as the
user views it. Web pages are applications written for other
applications, namely Web browsers. Unlike the sowrce
code” of most other computer programs, the source code
of Web pages is not secret and can be accessed with the
help of any Web browser. Source code and object code are
“literal elements™ of a program which are protected as
“literary works™ as set forth in 17 US.C. § 102(a)(1). In
addition, not only the code itself, but also the computer
screen displays, as nonliteral clements generated by the
underlying code, may be independently protecred by
copyright.” Since Web pages are stored permanently on a
server, they are also “fixed in [a] tangible medium of
expression” as required by 17 US.C. § 102(a).”"

WEB PAGES AS CARRIERS FOR DIGITAL
WORKS

Web pages may contain text, images, audio, and
video clips. These elements may independently qualify for
copyright protection as literary or audiovisual works or
sound recordings. Even though Web pages are computer
programs and are protected as such, they are mostly used
as “carriers” for copyrighted works that happen to be
stored in digital format, For instance, an article can be
either printed on paper or incorporated into a Web page.
In the latter case, HTML codes are used only because the
standard protocols and formats that enable the display of
the work on the Internet require these codes. Of course,
these works are protected themselves, no marter whether
they are incorporated in a Web page in digital formar or
whether they are embodied in any other medium.

G
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BROWSING THE WORLD WIDE WEB

The analysis of this section is limited in three ways.
First, it solely concerns the act of viewing and does not
include printing or saving the content of the viewed Web
page. Second, it assumes that viewing does not include
any kind of disk caching whatsoever.™ Third, it further-
more assumes that it is the vser who provides the Web
browser with the specific URL of the Web page to be
retrieved, i.e. that the user does not use a pre-established
link on another Web page.

THE BASIC CONCEPT

Browsing is viewing. Viewing a Web page does not
differ from viewing a page of any printed book thar is pub-
licly accessible. However, the passive act of viewing a
copy of a copyrighted work has never implicated the
copyright laws, as copyright protection was never intend-
ed o provide complete control over all possible uses of a
work.” Accordingly, viewing is not one of the enumerat-
ed exclusive uses assigned to the copyright owner by 17
US.C. § 106. One rationale for this is the copyright
owner's ability to control “viewing” indirectly, because he
ot she can control the making, the distriburion, the pub-
lic performance, and the public display of the copy being
viewed. As a result, someone is always liable for copyright
infringement when “unauthorized” viewing occurs; how-
ever, that someone is not the viewer, but rather the per-
son who provides the copy.

The fact thar viewing does not involve copyright
laws has two important implications. First, it is irrelevant
what is viewed, i.e. whether the copy being viewed is
authorized or not. Even in the case of an unauthorized
public display of a copy, it is not the person who privare-
ly views the copy who is liable for copyright infringement,
but the person who displays the copy. In the Internet con-
text, it is the person who uploads a copy who is liable for
copyright infringement, not the person who views it.
Second, it is equally irrelevant how the viewing occurs,
i.e. whar rechnology is used. Whether the bare eyes,
binoculars, microscopes, or compurers are used to view
the copy makes no difference. As a matter of consistency,
the same activity should not be treated differently just
because a different viewing technology is used. Applied to
the Internet, this means that viewing Web pages should
not implicate the copyright laws at all. Whether this
approach is consistent with current copyright law will be
examined in the following section.

VIEWING A DIGITAL WORK

THE REPRODUCTION RIGHT —VIEWING
AND DUPLICATING

As a mateer of technology, a computer program can
only be “run” if it is loaded as a whole or in part from a

permanent storage device® into the RAM of the comput-
er in question, For this purpose, the permanently stored
copy is temporarily duplicated in RAM. Since Web pages
are computer programs, this also applies to them. The only
difference berween a Web page and other computer pro-
grams, such as Web browsers, is that the copy loaded into
the RAM is not stored on the hard drive of the same com-
puter but, rather, on a remote server. This is typical for any
network, Thus, an additional transmission through the
RAMs of several other computers is necessary in order to
retrieve the Web page and ro load iv into the RAM of the
user’s computer for display. That is why the requested Web
page, either in part or as a whole, is duplicated several
times before being displayed on the viewer's compurer rer-
minal." According to their purpose and their nature,
these duplications are only remporarily made o enable
transmission and display, and they are simply a conse-
quence of the rechnology used for display of the docu-
ment: no display withour duplication. This is a novelty in
the history of copyright, because the mere act of viewing
a digital work requires that the work be duplicared.
Whether these duplications are also “copies” in the sense
of the Copyright Acrt is the question at issue.

The passive act of viewing a copy
of a copyrighted work has never
implicated the copyright laws.
e e e Ty S A

HOW PERMANENT IS A COPY IN RAM?

The reproduction right as ser forth in 17 USC
§ 106(1) guarantees to the copyright owner the exclusive
right “to reproduce the copyrighted work in copies,” where-
in “copies” are defined as “marerial objects . . . in which a
work: is fixed by any method . . ., and from which the work
can be perceived, reproduced, or otherwise communicared,
either directly or with the aid of a machine or device."" A
work is “fixed in a rangible medium of expression when its
embodiment in a copy . . . is sufficiently permanent or stable
o permit it to be perceived, reproduced, or otherwise com-
municated for a period of more than transitory duration.™
Since the transmission and display of a Web page requires its
duplication in the BAM of different computers, the question
is whether a “BAM copy” is permanent enough o be con-
sidered a “copy” under the Copyright Act. Without further
analysis of this issue, the Ninth Circuir in MAI Systems
Corp. v. Peak Compuzer, Inc.™ explicitly held that *the load-
ing of software into the RAM creates a copy under the
Copyright Act,"™ which was followed in Advanced Compuuer
Services of Michigan, Inc. v. Mai Systems Corp.,* Triad
Systems Conp. v, Southeastern Express,” and Marobie-FL Inc.
v. National Association of Fire Equipment Disoribugors. ™
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REJECTION OF THE MAI HOLDING

Unlike data stored on a hard drive, dara stored in
BAM is “designed to maximize speed at the expense of
storage ability™ and is lost when the electricity is urned
off.¥ Therefore, even if the loading of data into RAM cre-
ates a duplication of the original, the legal issue here is
whether or not a RAM duplication is of a “transitory
durarion” only. In this interpretation, the purpose of the
fixation requirement in the context of copyright infringe-
ment must be explored. Merely transitory copies are
excluded from the exclusivity of exploitation reserved for
the copyright owner, because as there is no marker for
these copies, such copies do not harm the copyright
owner. Indeed, the copyright owner can control the mak-
ing of RAM copies through the exclusive right ro make
permanent copies, because there must be a permanent
copy in order for it to be duplicated in RAM." Hence, the
copyright owner does not suffer an economic loss due to
the existence of RAM copies, which is an argument for
considering RAM copies as transitory under the intent of
the stature.” In the Interner context, another aspect to be
considered is consistency in the application of the law. As
described above, there is no difference between reading a
book, watching TV, or viewing a Web page, except for the
use of a different viewing medium. Indeed, a deeper tech-
nical view reveals similarity between the temporary dupli-
cating that a computer performs and the way that modern
television sets store TV signals. More centrally, the fact
that modern computer technology necessitates a tempo-
rary duplication every single time a computer program is
run or a Web page is viewed does not change the narure
of the activity involved, namely viewing. Therefore, the
only consistent way tw keep the balance between the
copyright owner and the copyright user at its current stare
is to deny “RAM duplication” the starus of a “copy” under
the Copyright Act. If a shift of the balance in light of
development of technology is desired, it is up to Congress
to take action, since it is Congress that is charged with
making the law," not Microsoft or [BM. Consequently,
the MAI holding must be rejected, and it should be held
that viewing a Web page does not involve the reproduc-
tion right.*

AN AFFIRMATIVE DEFENSE IS NOT ENOUGH

Equally unsarisfied with the MAI holding, others pro-
pose defenses based on the implied license, fair use, and
copyright misuse doctrines,” or 17 U.S.C. § 117 of the
Copyright Act.” Even though these defenses serve the
purpose of limiting the consequences of the MAI deci-
sion, they are inconsistent with the application of the
Copyright Act in other cases involving the mere act of
viewing. In addition, highly fact-specific defenses such as
fair use are not the adequate legal “rools” or bright lines
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for addressing such basic activities as browsing, because
they do not provide enough reliable guidance for those
who want to exercise these activities.” Furthermore,
defenses are exceptions to the rule and should not replace
the rule. Accordingly, defense arguments should be saved
for application in cases where copies may harm the eco-
nomic interests of the copyright owner and threaten the
successful exploitation of the work. For these reasons, a
rejection of the MAT holding on the grounds of affirma-
tive defenses is not enough.

THE RIGHT OF PUBLIC DISTRIBUTION

The distribution right established by 17 U.S.C.
§ 106(3) reserves the right to “distribute copies . . . of the
copyrighted work to the public by sale or other ransfer of
ownership, or by rental, lease, or lending” to the copyright
owner. As long as loading a Web page into the RAM of
the end user does not constitute a “copy” under the
Copyright Act, the distribution right is not triggered.
e e B P T e T ]

The only way to keep the
balance between the
copyright owner and the
copyright user is to deny
“RAM duplication” the status
of a “copy” under the Copyright Act.

PUBLIC DISPLAY AND PERFORMANCE

Under 17 US.C. § 106(4), the copyright owner has
the exclusive right to perform the work publicly, wherein
“to perform” means to “recite, render, play, dance, or act ir,
either directly or by means of any device or process or, in
the case of a motion picture or other audiovisual work, to
show its images in any sequence or to make the sounds
accompanying it audible.™ Similarly, 17 US.C. § 106(5)
grants the copyright owner the exclusive right w display
the work publicly, wherein “ro display™ means to “show a
copy of ir, either directly or by means of a film, slide, rele-
vision image, or any other device or process or, in the case
of a motion picture or other audiovisual work, to show indi-
vidual images nonsequentially.™ Therefore, if the Web
page contains images or video clips, those images or video
clips will be “displayed” or “performed” on the user’s com-
puter, when the user views the page. However, in analogy
to watching TV at home, this performance or display is not
public as required by 17 US.C. §8 106(4) and 106(5) and
defined by 17 US.C. § 10150 Consequently, the rights of
public display and public performance not implicared in the
act of viewing the page once it is uploaded.

ADAPTATION RIGHT
According to 17 US.C. § 106(2), the adaptation
right is reserved ro the copyright owner to “prepare deriv-
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ative works based upon the copyrighted work,” wherein a
“derivative work” is a *work based upon one or more pre-
existing works” in any “form in which a work may be
recast, transformed, or adapred.™' Because the simple act
of viewing a Web page does not change the viewed page
ar all, the adaptation right is not involved.”

“DEEP VIEWING”

What if the user types a URL into the browser that
rerrieves a Web page below the home page level! Some
Web page creators may not like that, because their home
page, which contains ownership information and adver-
tisements, is bypassed. The copyright owner could argue
thart the Web site was designed to consist of different Web
pages as a whole and thar the access o the site through
any page other than the home page would change the way
the user perceives the page and, therefore, prepares a
derivative work. The grounds for such a claim are fairly
weak, since, as in the case of a traditional book, it goes
bevond the scope of the exclusive rights assigned 1o the
copyright owner to prescribe the copyright user’s method
of use of that copy, i.e. whether o start browsing at the
beginning, in the middle, or at the end. If the copyright
owner wants to control this, such duties would have to be
established on a contractual basis by a license agreement,
but they are not inherent to the exclusive rights enumer-
ated in 17 U.S.C. § 106 and cannot be imposed on the
viewer based on copyright law. Therefore, if the copyright
owner does not want users to access a page below the
home page level, this direct access has to be “blocked” by
technological means. Ocherwise, even if a derivative work
were created, a copyright infringement claim could prob-
ably be barred by a defense based on assumption of risk.

CONCLUSION

Motwithstanding the opposing case law, the viewing
of Web pages uploaded with or without authorization of
the copyright owner is beyond the scope of the copyright
statute and, therefore, should not trigger any of the exclu-
sive rights reserved to the copyright owner. Indeed, it is
up to the author of a Web page whether or nor a copy of
the work is made available to the Internet community by
uploading it onto a server.” The sole purpose of uploading
is to make a copy of the work available for viewing. It is
no different than displaying a book in a bookstore. Just as
the author of a work embodied in a book can shrink-wrap
the book and subject any browsing to the terms of a
shrink-wrap license, the author of a work embodied in a
Web page can protect the access to the Web page with
passwords,” and subject any browsing to the terms of a
point and click license agreement. If the copyright owner
decides not to do so, viewing alone should not implicate
the copyright laws. This finding, of course, does not mean
that the Internet user can print and save the Web pages

free of copyright implications. Although these activities
are not discussed in this article, it should be noted that
this is where the affirmative defenses would apply.

RELIGIOUS TECHNOLOGY V. NETCOM

Lacking any other authorities regarding browsing,
many commentaries refer to Religious Technology Center v,
Netcom On-line Communication Services, Inc.,” a case con-
cerning the copyright liability of an Internet access
provider for the uploading of infringing materials to
Usenet™ by a subscriber. In a footmote,” the court briefly
addresses some aspects of browsing, which will be dis-
cussed in light of the aforementioned findings.

[T g e e e T R T e e e P T S N WP
It is up to the author of a
Web page whether or not
a copy of the work is made available,
T T T | P S A P AN WA
Returning to the plaintiff's theory that every Intemet
access provider should be liable when a user posts an
infringing work to the Intemnet, the defendant argues that
the application of this theory would have a “chilling
effect on users, who would be liable for merely browsing
infringing works.™ Using this argument as a starting
point, the court develops its analysis, however, without
explicitly differentiating between browsing authorized
works and browsing infringing works. Referring o the
MAI holding, the court observes: “The temporary copying
involved in browsing is only necessary because humans
cannot otherwise perceive digital information. It is the
functional equivalent of reading, which does not impli-
cate the copyright laws . . .™ It appears, however, that the
court does not conclude that the MAI holding should be
rejected for thar reason, because it goes on to evaluate the
fair use defense,® which would not be necessary if the
reproduction right were not triggered at all. Regarding the
fair use defense, the court states:
Absent a commercial or profit-depriving use, digi-
tal browsing is probably a fair use; there could
hardly be a market for licensing the temporary
copving of digital works onto computer screens to
allow browsing. Unless such a use is commercial,
such as where someone reads a copyrighted work
online and therefore decides not to purchase a
copy from the copyright owner, fair use is likely.
Until reading a work online becomes as easy and
convenient as reading a paperback, copyright
owners do not have much to fear from digital
browsing and there will not likely be much market
effect.”
While it may be true that, if an exclusive right were
involved, a fair use defense would apply to browsing, the
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court’s concrete example is still inappropriate. Viewing
cannot be “commercial” or “noncommercial” by narure. It
is evident that fewer people will buy a paperback if the
same book is available on the Internet for free. However,
if the uploaded copy is authorized, the copyright owner
knows that it has been uploaded and cannot blame the
user for reading it online, when the only purpose of
uploading a work is to encourage others to view and read
it. If the uploaded copy is not authorized, however, online
reading iz a part of the damages caused by the person who
put the material on the server, not infringement on the
part of the wser. Furthermore, copyright infringement
should not depend on the convenience of online reading,
as the court states, it should depend on whether or not
browsing involves the making of a copy.

The court assumes, without further explanation, that
viewing an infringing work constitutes copyright infringe-
ment because it invokes the innocent infringer doctrine
to protect the user;

Additionally, unless a user has reason to know,
such as from the title of a message, that the mes-
sage contains copyrighted marerials, the browser
will be protecred by the innocent infringer doc-
trine, which allows the court to award no damages
in appropriate circumstances, In any evenr, users
should hardly worry about a finding of direct
infringement; it seems highly unlikely from a prac-
tical matter that a copyright owner could prove
such infringement or would want 1o sue such an
individual.*

Even though these factual observations of the court
may be true, the mere lack of enforcement or evidence
does not make an unlawful activicy lawful. Therefore, if
the court is manifestly willing o protect the user, i
should conclude thar viewing alone does not implicare
any of the exclusive rights reserved o the copyright
owner and should provide the user with a legal, instead of
a “factual,” protection. Since the court’s discussion is only
dicta, the repercussions of this footnote remain to be seen.

HYPERTEXT REFEREMNCE LINKS*

THE STRUCTURE OF A HYPERTEXT
REFERENCE LINK

The issue discussed in this section is not whether or
not linking infringes copyrights, but whether the struc-
ture of the link itself as it appears within the browser con-
stitutes infringement.

COPYRIGHT PROTECTION FOR THE URL!

In order 1o link 1w a Web page, the unique URL of
the Web page must be copied and incorporated into the
source code of the linking page. One could argue thar the
URL itself qualifies as a “work of authorship,” because the
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file name of the Web page and in most cases™ also the
domain name can be freely chosen. On the other hand,
one can say that a URL is simply an address, and address-
es cannot be copyrighted since they are simple facts™ and
no one may claim originality as to facts,® even though
they are inherently unigue due to the purpose they serve.
Another argument against copyright protection of LIRLs
is that words and short phrases such as titles are generally
not copyrightable due to their lack of originaliey.”

Even if a URL were copyrightable, one could argue
that its incorporation into a link is authorized under an
implied license doctrine, because the only purpose of
uploading a Web page is to make it available to the pub-
lic for viewing, and this purpose cannot be achieved if the
address of the Web page, its URL, cannot be used without
copyright infringement. Furthermore, if typing the URL
is lawful, it's incorporation into a link, as a symbol for the
URL, must be too. In addition, the domain name is only
a means to better remember the underlying numeric
address, which is, in fact, an arbitrary designation for a
specific numerical sequence® called Intemer Protocol
(IP).” Since it is a random string of numbers assigned to
the owner of the server, an IP address is not an original
expression of an idea, and therefore, is not copyrightable
subject marter. Thus, even if the use™ of a domain name
constituted copyright infringement, the user could simply
use the numeric [P address to access the Web page with-
out infringing any copyrights.” Consequently, any copy-
right protection for the alphanumeric domain name
would be ineffective.

IMAGES AND TEXT AS STRUCTURES

Even though the source code must contain the URL
of the linked page, the structure of the link as it appears
within the browser might be different; a random rext with
random font can be chosen as well as an image. As far as
copyright protection is concerned, the reproduction right
could be violated if a copyrighted image were used 1o rep-
resent the link. Here, the general rules of copyright law
apply.

Two recent cases deale with these issues. In Sheeland
Times Lid. v. Wills,” a Scottish case, the defendants used
the headlines of the plaineifts’ stories as links to the plain-
tiffs' newspaper articles published on the Internet. The
question was whether headlines were copyrightable sub-
ject matter. A preliminary injunction was granted, and
the case settled on November 11, 1997. In The
Washington Post Co. v. Total News, Inc.,” a case regarding
linking and framing discussed below, paragraph 4 of the
settlement allows the defendants to link o the plaintiffs’
Web site, but only by using the full URL. Both settle-
ments show that the companies involved agree that the
use of the plain URL in a link should be allowed; howev-
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er, the use of another structure to represent the URL in a
link may pose a copyright problem.

PLAIN HYPERTEXT
REFERENCE LINKS™

DIRECT INFRINGEMENT

Because it is the user who retrieves and views the
Web page, the creator of a link to thar page is only liable
for direct infringement if linking violates the copyright of
the owner of the linked page. This is hardly conceivable,
because the link only provides the user with an address,
and its only purpose is to facilitate the aceess to a docu-
ment by providing the user with an alternative to typing
the URL of the page.” Moreover, if typing a URL does
not constitute copyright infringement because it is a nec-
essary part of viewing a Web page, then neither does pro-
viding a link. In fact, instead of activating a certain link
by elicking on it, the user could also simply type the URL
into the browser with the same result. Obviously, by cre-
ating a link, the content of the linked page is not repro-
duced, distributed, publicly performed, or displayed.

P T T T T
One could argue that by linking
to an infringing page, the creator
of the link encourages the further
infringing distribution of copyrighted material.

T ———————— e T
One could argue, however, that a link itself prepares a
derivarive work because it virtually incorporares the con-
tent of the linked page into the linking page. However,
since the link itself does not reveal any part of the linked
page, the user cannot possibly know the content of the
linked page, and the supposedly underlying work (the
linked page) is not recast, transformed or adapted in the
sense of 17 U.S.C. § 101. The mere virtual presence (“one
click away") of the linked page does not change this fact.
Indeed, a link simply appears to be an electronic version of
a reference to another work, like a citation in a law book,
for instance. No one has ever reasonably argued thar a
ciration “incorporates” the cired work. The technological-
ly-improved accessibility of the cited work does not
change the nature of the citing work and, therefore, link-
ing does not involve the adapration right. For the same
reasons, deep linking does not constitute copyright
infringement, even though it might be actionable on other
grounds such as unfair competition and reademark law.
Since linking does not involve any of the rights exclusive-
ly assigned to the copyright owner and therefore does not
constitute copying,” it is irrelevant whether or not the
linked page contains infringing material. Therefore, a
plain HREF link does not directly infringe any of the

exclusive rights assigned to the copyright owner.

INDIRECT INFRINGEMENT

As far as contributory infringement is concerned, the
creator of the linking page could only be held liable if
linking was considered participation in an infringing
activity or if a link was considered a means to infringe.”
Since viewing a Web page does not implicate the exclu-
sive rights assigned to the copyright owner, the only
infringing activity in which the creator of the linking page
could possibly participate is the act of unauthorized
uploading. Thus, only linking to a page that contains
infringing material has to be examined. One could argue
that by linking to an infringing page, the creator of the
link encourages the further infringing distribution of
copyrighted material. This is only true under the MAI
holding, since distribution requires that a copy be made.
As noted above, however, the authors of this article
believe that the MAT holding must be rejected because
viewing does not implicate the distribution right and, as a
consequence, linking cannot contributorily infringe the
distribution right.” Also, viewing “encompasses” linking
in the sense that the viewer either has ro click on a link
or has to type the appropriate URL ro retrieve an infring-
ing page. Linking as a simple means of providing an
address is "less” than viewing and a prerequisite thereof.
That is why it is inconsistent to allow viewing, but outlaw
linking. Furthermore, linking does not contribute any-
thing to the infringing activity, namely uploading a Web
page with infringing content. The unauthorized copy will
still be publicly displaved or performed (or distribured™) if
there is no link ro this copy, and the facr thar there is a
link does not increase the harm done, if the viewer could
alternatively just type the URL into the browser and not
infringe any copyrights. As a result, linking should not be
considered contributory infringement.”

CONCLUSION

Even though linking is not an “inevitable conse-
quence™ of the way the WWW operates, it is true that
the “power of the Web stems from the ability of a link o
point to any document, regardless of its status or physical
location.™ Therefore, the result of the analysis provided
above, namely that linking does nor implicate copyright
laws, is also justified from a policy-based point of view.

TICKETMASTER CORPORATION V.
MICROSOFT CORPORATION

HREF links are the source of controversy in the pend-
ing Ticketmaster Corporation v. Microsoft Corporation® law-
suit in the Central District of California. Microsoft oper-
ares a Web site designed to be a city guide, providing
numerous links to Tickermaster’s Web site which allows
users to obtain information on upcoming events and o
purchase tickets to these events. Some of the links on
Microsoft's site are deep links as described above, bypass-
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ing Tickermaszter's home page which contains advertise-
ments. Tickermaster alleges that, due to its popularity, a
link to its site adds value ro linking sites by “allowing
them to increase their viewership and, thus, their adver-
tising revenue.™ Even though not stated explicitly, it is
likely that Ticketmaster aims ar the fact that search
engines will not only list their own Web site in response
to a query searching for “Ticketmaster,” but also
Microsoft’s Web site, if Microsoft’s link incorporares
Ticketmaster’s domain name. Since it is the use of its
name and rrademark thar Tickermaster finds objection-
able, its allegations are mainly based on trademark and
unfair competition law, which will not be discussed in this
article. However, Ticketmaster also alleges that Microsoft
makes “unauthorized use” of Ticketmaster’s Web site by
linking to it. Here is where the copyright issues apply.
Ticketmaster’s basic argument is that Web sites are for
personal, noncommercial use only and thar Ticketmaster
determines certain conditions and understandings of this
use.” On the other hand, Microsoft argues that it does not
“use” Ticketmaster's Web site, since it does not access,
incorporate, or redistribute Ticketmaster's Web pages, but
that it only provides the user with the URL for
Tickermaster's Web site.® Addirionally, Microsoft lists the
affirmartive defenses of assumption of risk, estoppel, fair
use, and unclean hands. In a copyright conrex, it is
indeed not easy to understand how linking could be a
“use” of a Web page. Also, Tickermaster’s distinction
between a commercial and a noncommercial “use” pre-
sumes that at least one of the exclusive rights is implicat-
ed and that there is no implied license. As discussed
above, this argument is unlikely to succeed as far as plain
HREF links are concerned, which might explain why
Ticketmaster's allegations are mainly based upon trade-
mark and unfair competition law.

EMEEDDING LIMKS AND FRAMING

EMBEDDING, FRAMING, AND LINKING

The activities earlier described as embedding and
framing are substantially similar 1o each other, in that
they result in retrieving and incorporating material into a
pre-existing Web page. While embedding involves the
retrieval of one single multimedia file that is a portion of
a Web page, framing generally involves the retrieval of a
whole Web page™

Both framing and embedding can be done “automat-
ically” or “manually.” Usually, embedding links are acri-
vared automartically, bue if the browser settings are et for
manual retrieval, the multimedia applications are only
loaded upon request of the user. Framing, on the other
hand, usually requires the manual acrivation of an HREF
link, but it is also possible thar a remote Web page is
incorporated into the framing page “by default” and is dis-
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played the first time the framing page is loaded. Thus,
generally, framing tends to be more “interactive” than
embedding, since the user has the option of selecting the
page to be framed according to the amount of available
links on the framing page. The difference between manu-
al and auromatic rerrieval is nor relevant, however,
because even in the case of manual retrieval, the retrieval
itself is intended and expected by the crearor of the Web
page in question. The user only executes whar the Web
page creator sets up to be executed. Therefore, a manual
retrieval is nothing other than a “delayed automatic
retrieval.”

HREF links reveal the source of the Web page being
viewed, because upon activation of an HREF link, the
linked page replaces the linking page, whose URL is then
displayed. Framing and embedding, however, often con-
ceal the origin or URL of the retrieved material, because
the embedding/framing page s not replaced, but incorpo-
rated “within™ another page. In face, the user usually does
not or cannot realize that the source of origin of a framed
page or an embedded multimedia application is different
from the source of origin of the framing/embedding page.”
Only a savvy user will find out the source of origin based
on an analysis of the source code.

Considering these minor factual differences, which
are irrelevant in the context of copyrighe law, one could
say that embedding and framing serve the same purpose of
incorporation, are functionally equivalent, and therefore,
require the same legal treatment,

THE PROBLEMS

There are two problems originating from the wse of
embedding links and framing. First, the retrieved copy-
righted material {either a multimedia application or a
whole Web page) is not viewed as it is intended to be
viewed. This problem could involve the adapration right,
which will be further explored below. Second, the origi-
nal source is not revealed. This is not first and foremaost a
problem of copyright, because it does not affect the
exploitation of original expressions of ideas, bur rather
the correct atrribution of informarion. Nonetheless,
embedding and framing could raise problems regarding
unfair competition and rrademark law, which will not be
discussed in this arricle.

THE DISTINCTION BETWEEN RETRIEVING
AND INCORPORATING

Both framing and embedding involve two separate
actions: retrieving and incorporating. As in the case of
browsing, the Web page (framing) or the multimedia
application (embedding) must be retrieved from a remote
server. Whether the information is retrieved to be incor-
porated inro another page or just to be viewed does not
change the nature of the retrieval itself and does not
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implicate copyright law. In other words, the person who
provides the framing/embedding page does not participate
in the transmission of the framed/embedded materials.,
With respect to these materials, the transmission takes
place exclusively berween the user and the owner of the
framed page® After the retrieval, the information is
incorporated into the retrieving Web page, and it is this
incorporation that is crucial. As mentioned above, it rais-
¢s the question of whether the adapration right, which is
violated if an unpermitted derivative work is prepared
based upon the copyrighted work,” is involved.” Looking
at the source code, a substantial similarity is not likely o
be found, because the HTML code of the framing” or
embedding page only contains the address of the file to be
retrieved. However, the incorporated digital material is
loaded into the RAM and is fully duplicated on the com-
puter screen display. Therefore, it could be argued that
the incorporating page is based upon the incorporated
page by using its parts. In fact, the screen display of the
retrieved page is altered,™ and that is why this display
could be considered an unauthorized derivative work.

WHO 1S LIABLE?

If the use of embedding links and frames may consti-
tute copyright infringement, the question arises of who is
liable for the infringement. In the case of automartic
retrieval, it seems to be clear that the creator of the fram-
inglembedding Web page may be liable for direct infringe-
ment, because nobody else is involved in the crearion of
the derivative work, When it comes to manual retrieval,
however, one could argue that it is the user who activares
the link, causes the concrete act of incorporation, and is
thus liable for direct infringement, whereas the liability of
the Web page creator would only be germane in the con-
text of “contributory infringement.” A berter argument
however is, thar what the user does (activating the link
that causes framing or hitting the browser butron that
activares the embedding links) is only a pre-ordained step
already prepared by the creator of the incorporating page.
The Web page creator actually chooses which page to
frame by inserting the corresponding address of the
framed page into the source code of the framing page; and
the creator determines how the user will view the page. In
other words, the user only passively views the derivative
work already prepared by the Web page author. It is nec-
essary for the user to activate the link in order to access
the page, but activating and viewing the derivative work”
neither directly nor contriburorily® infringes the copy-
right of the incorporated page. This is consistent with the
finding thar the viewing of infringing material alone does
not involve the copyright laws.

COMNCLUSION
Conseguently, the creator of an unauthorized framing

or embedding page could be held liable for copyright
infringement due to a violation of the adaptation right,”
as long as no fact-specific defense applies. However, the
finding that only the adaptation right is implicated and
probably infrinped poses a couple of theoretical problems.
Based on the premise that a duplication in RAM is too
transitory to qualify as a “copy” under the Copyright Acr,
the reproduction right is not implicated. Therefore, the
adaptation right fills the gap left behind by the inapplica-
bility of the reproduction right, due to the face that an
infringing derivative work does not have to be fixed.™
Framing and embedding, thus, can be considered the rare
cases where the adaptation right takes on substantive sig-
nificance because neither the reproduction nor the public
performance and display righes are infringed. Since this
interpretation of the adaptation right seems to encompass
rights usually covered by an integrity right, it would proba-
bly meet resistance by “courts oriented against moral
rights.” It has to be noted, however, that the integrity
right discussed here is not a moral right, protecting the
author’s honor and reputation, bur the copyright owner'’s
economic right to make changes. Therefore, the question
is not whether ro allow moral rights, but how ro determine
the scope of infringement of the adaptation right.
Extending the scope of the adapration right to a “right to
make changes” is the only consistent way of applying
copyright law to the new rechnological phenomenon of
framing and embedding.

WASHINGTON POST CO. V. TOTAL NEWS, INC.

Framing was “at the heart of Defendants’ wrongful
conduct™™ in Washimgton Post Co. v, Total News, Inc ™
The plainciffs had been placing their news stories on their
individual Web sites, along with advertisements paid for
by the plaintiffs’ advertisers. The defendants recrieved the
news stories from the plaintiffs’ Web site and placed them
into a frame surrounded by the defendants’ logo and
advertising, while the plaintiffs’ advertisements were not
displayed. Among other allegations, the plaintiffs alleged
that the defendants were “republishing” their news stories,
“making it available withour Plaintiffs’ consent,” and
making “unauthorized use of the content of the Plaintiffs'
websites.”™ The case was settled before the defendants
answered the complaint. The settlement does not allow
any framing whatsoever,” not even indirectly; the defen-
dants are pruhi.b'ttud from framing or linking to a page that
frames the plaintiffs’ material."™ Additionally, the defen-
dants are not allowed to frame or to link to a page that
includes copyrighted materdal, even if the page is not
operated by any of the plainriffs."*

FUTUREDONTICS, INC. V. APPLIED
ANAGRAMICS, INC.
Framing was a key issue in the recent Futiredontics,
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Inc. v. Applied Anagramics, Inc.'™ The defendant’s Web
site includes a link that, if clicked on, frames the plain-
tiff's Web page, surrounding it with the defendant’s logo,
information and other links. The plaintiff claimed copy-
right infringement based upon the premise that framing
creates an unauthorized derivative work, while the defen-
dant contended rthat its Web page only “provides a ‘lens'
which enables Internet users to view the information the
plaintiff itself placed on the Internet.™™ The court distin-
guished Mirage Editions v. Albuguerque A.R.T. Co.,”™
invoked by the plaintiff as well as Lewis Galoob Toys, Inc.
v. Nintendo of America, Inc.'"™ invoked by the defendant,
and held that neither case determines whether a framed
page constitutes a derivarive work. The court then denied
bath the defendant’s motion to dismiss the copyright
infringement claims and the defendant’s alternative
motion for judgment on the pleadings with respect to that
claim. Even though this case seems to be a “pure” framing
case, it may be complicated by the pre-existing legal rela-
tionship between the parties, because Anagramics owns a
service mark exclusively licensed to Fururedonrics. Ir is
therefore unclear whether the case, if tried on the merirts,
would be decided on the grounds of this pre-existing rela-
tionship or on the grounds of copyright law.

T T
Unlike browsing, caching is not a
necessary consequence inherent

to uploading copyrighted material
on the WWW,
T T e

CACHING & MIRRORING

EXCLUSIVE RIGHTS INVOLVED

Caching and mirroring include the making of perma-
nent copies on either the server or the user’s hard drive.
Therefore, the reproduction right is involved. In the case
of proxy caching, the server might distribute this copy 1o
the users again, along with performing or displaying the
copy. Thus, the rights of distribution, public perfformance
and public display are involved, and the question is
whether the use of the copyrighted work is covered by a
license or by a defense.

CACHING —IMPLIED LICENSE?

A defense based on an implied license is not easy 1o
construe because, unlike hrowsing, caching is not a nec-
essary consequence inherent to uploading copyrighted
materials on the WWW.'" Moreover, caching can be
detrimental to the copyright owner, and it may therefore
be difficult to convince a court of an implied license.
MNotwithstanding the technological benefit of speeding up
the retrieval of documents from the Internet, there are
disadvantages as well. Most of the disadvantages are due
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to the time-sensitivity of information and, since the copy-
right owner loses the control over the cached copy, there
is no guarantee that the current version will be distrib-
uted.” Additionally, cached copies reduce the access w
the original copy, since this is exactly how the increased
speed is achieved. This leads o a decrease of “hits” on the
original page and, since advertisement charges are often
calculated based on these “hits,” caching may cost the
Web page owner advertisement revenue.

FAIR USE!?

The rules in 17 US.C. §5 107(1)-(4) provide factors
used for determining whether a fair use defense may be
successful. As far as the nature of the copyrighted work'™
is concerned, it can be said thar any work uploaded on the
Intermet can be cached, and thar usually the whole con-
tent of the copyrighted work™ is cached. The character of
the use,' however, is different depending on whether
proxy caching or local caching is concerned. In the case
of proxy caching, one could argue that it is done for a
commercial purpose, since caching occurs in the context
of providing commercial services to the end users, or one
could say char it facilicates the dissemination of creative
works and contributes o the well-funcrioning of the
Ineerner, which could be characterized as a noncommer-
cial goal. The effeces on the potential marker for the orig-
inal copy" cannot easily be predicted. The decrease of
page “hits” could have a potentially negative impact on
the marketing of the Web page to the advertising indus-
try. This is especially true in the case of proxy caching,
since there is more than one copy that the user accesses,
In the case of local caching, the user has to access the
original page at least once, so that the loss of "hits" is less
substantial. This shows that, potentially, proxy caching
and local caching may be treated differently under the fair
use marker impact factor. In addition, local caching is
similar to home video taping for the purpose of time-shift-
ing, which in Sony"™ was considered fair use, since one
purpose of local caching could be to allow the user o visir
the page again later, as if it were “recorded.” Also, caching
might be only a temporary problem, until a practical
technological solution emerges to prevent browsers from
caching the page.'”

MIRRORING

Mirroring is different from caching in that it is more
permanent. While caching is made only based on a user's
request and only temporarily, mirroring systematically
establishes an identical Web site. Even though the display
of the Web site under the auspices of a different URL may
be especially problematic with regard to trademark law
{dilution, likelihood of confusion, reverse passing off), the
copyright implications are the same as in the case of
caching. Under the fair use doctrine, the courts will have
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to decide whether the public benefir of reducing conges-
tion on the Internet prevails over detriments of the exer-
cise of exclusive copyrighrs.

SUMMARY AMD COMCLUSION

Based on the rejection of the MAI holding, the
authors believe that browsing the Interner and viewing its
contents does not implicate the copyrighe laws, as long as
the Web pages loaded into the user's computer RAM are
neither printed nor saved to a permanent storage device.
Similarly, linking to other Web pages, using the plain
URL only, does not involve any exclusive copyrighes.'™
However, embedding links and framing could infringe the
copyright owner's adaptation right, and the Web page cre-
ators should seek permission from the respective copy-
right owner prior to framing or embedding copyrighted
material. Caching and mirroring also fall within the scope
of certain exclusive copyrights, and Internet service
providers should be aware of the porential thar liability
proxy caching implies.

How future legislation and case law will balance the
spirit of the Interner as the medium of free flow of infor-
mation against the interests of intellectual property own-
ers remain to be seen.
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14, See, e.g., Gates Rubber Co. v, Bando Chemn. Indus., Ltd., 9 E3d 823,

836 (10th Cir. 1993); Compurer Assoctates Inel, Inc. v. Altai, Inc., 952
F2d 693, 702 (2d Cir. 1992),

15, See Kent D, Seuckey, Interner and Cnline Law, § 6.0202) (1997); Whire
Paper, supra note 3, at 36,

6. See. e.g., Broderbund Software, Inc. v. Unison Woeld, Inc., 643 F Supp.
1127, 1132-33 (N.D. Cal. 1986); Compacter Assoctates, 982 F2d ar 703,

17. See aleo Seuckey, supra note 15, § 6.03[1); White Paper. supma note 3, at
16,

I8. This means that browser caching is disabled and thar ne prosy eaching
takes place, Simple memory caching, i.e. loading the materials inno
RAM according to the specific computer architecture, is nor excluded.
Memaory caching does not implicare the reproduction right and, dhere-
fore, does not mise the problems of disk eaching, which will be dis-
cussed bebow.

19, See Somy, 464 LS, ar 432, See alio 2 Melville B. Mimmer & David
Nimemer, Nimmer on Copyright § 8.01[A] (1997} {*Thus, privarely
reading a liverary work or privately performing a dramatic of musical
work constitute uses of a copyrighted work that do nat infringe the
rights grameed o the copyright owner.”).

30, Such as hard disks, floppy disks, CD-ROM drives, etc.
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. Usually, one speaks of “running™ a computer program. In the cose of 2
Web page, however, *running™ is equivalent o “displaying™ because the
purpose of the computer program of which the Web page consias i
only to build and display a page.
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34, 991 EXd 511 (Sh Cir. 1993).

35. I an 519,

36. 845 F Supp. at 362-364 (E.D. Va. 1994).

37,64 E3 1330, 1335 (9th Cir. 1995), cent. demied, 516 L5, 1145 (1996),
In this case, however, permanemt copies were also included in the
court’s discussion, i, ac 1333, n4,

45 LLERQ.I 1236 (N.D. 1. 1997).

See Kristen |, Mathews, Misunderstanding RAM : Digital Embodiments
and Copyright, 1997 B.C. Intell, Prop. & Tech. E 041501 9 13.

40. See id. T 9 ("Dara in RAM . . . is stored electrenically, not magnerically
as on a hard disk. In ather words, the zeros and ones that compose dig-
iral dara are merely high or low electronic field states. Once the elec-
wicity Is gome, the registers can no longer sustain the high field seates
and the daxa is lost.™).

41, Beeed. 39,

41. The Advanced court stated thar dhe compurer could be left on cremnally,
and that whether the work is fixed or not depends on the amount of
time it is displayed. 845 F Supp. ar 363, This argument misses the
point, however, because it distegards the purpose of the fixation
requirement a8 well as the fact that the copyright owner already con-
trels BAM duplicarions indirectly,. The statute’s purpese is nog oo arhi-
wrarily draw a time line, but po exclode duplications from the copyright
owner's monopoly that do not harm the exploitation of the work and
thar could not hedapmmi with the |_'i|.'||.'."|u'3|I 1f'|:1,1ng:m AVYWAY.
Orherwise, an image projected on a sereen should be considered a copy,
too, for the same reasons, contradicting the apinion of Congres that
images on a screen of tube would not be fixed. H. R, Rep. No, 1476 at
6.

43. Indeed, among the several proposed bills introduced in Congress with
respect 1o the implementation of the recent WIPC Copyright Treaty,
rwas bills imvolve, inter alla, the isue of duplications in RAM. Both the
Technology for Educators and Children (TECh) Act (5. 1146) and the
Digital Era Copyright Enhancement Act (HR. 3048), if adopted,
would amened 17 US.C § 117 by adding a new subsection (b) which,
under certain clreumstances, allows the making of copies of digital
works 1o the extent thar they are necessary for the use of such works.
The Computer Mainrenance Competition Assurance Acr (H.R. 72}
and the recent Digital Millewivm Copyright Ace of 1998 (3, 2037) ake
a similar approach. The problem with these approaches ro duplications
im RAM is that they implicitly admit that such duplications qualify as
“eopies” under the Copyright Act. Therefare, they do not reject bur
support the MAL holding, and merely limir its effecrs.

44. See also Jesssca Litman, The Exclusive Right o Read, 13 Cardozo Arts &
Enr. L]. 29, 42 (1984) (*[T]he better view of the law is that the act of
reading a work into a computer’s random access memery is oo transito:
£y to create a reprocduction within the meaning of secrion 106(1).")

45, See the discussion of the MAT holding in David Mimmer, Brams and
Oicher Pavaphernalia of the Dgieal Age, 10 Harv: L. & Tech. 1 {1996).

46, A defense based on 17 ULSC. § 117 may be applicable for “nommal”
computer programs stored on the hard digk of the user, but the defense
does not apply 1o browsing, becase the user is not the “owner” of the
copy stored on the remote server. See also Whire Paper, supra note 3, ar
9597,

. Even though it is true when the White Paper, sira note 3, ar 80 n.256
says thar the “inability of our common law systems to provide guidance
coverimg every possible permutation of behavior is not necessarily a
weakness,” thar does not mean thae one should not strive to elaborte
such guidelines for very basic activities such as the simple viewing of
digital data

48. 17 US.C. § 101,

49 Id.

50U See Sony, 4064 LS. ar 46@ (“watching television at home with one'’s
family and friends is now considered a pedformance |- . .| Home televi-
sion viewing nevertheless does not indfringe any copyright — but only
because LO&(4) contains the word ‘publicly.™) (citations omined)
(Blackmun, ]., dissenting).

5L 17 US.C § 101
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5. Sometimes a Web papge has vo be adjusted o fir in the browser window
or to march the resolurion of the user’s compurer screen,  These minor
“modifications” should be considered de minkmis, and if nor, they
should be covered by an implied lcense.

53. This is why imatferized wploading is copyright infringemen.

54. See White Paper, sipra note 3, ar 183 & n.507.

55, 907 F Supp. 1361 (M.D. Cal. 1995),

56, The case invelves the uploading of infringing material 1o Usener (User
Merwork) instead of the WYW as discussed here. Nevertheless, the
issuses are the same becawse, aside from their different purposes, there is
practically no vechnical difference in the context of viewing posted mater-
ial.

57, %7 E Supp. ac 1378 n.25.

58. I4.

59, Id. The coumn also compares digital browsing o reading a book in a
library, concluding that the effects are not the same, becawse a single
copy in cyberspace can be viewed by millions of people ar the same
time. This is true, of course, but what the count does net mention is
that {1} it is up to the copyright owmner 1o decide whether or not w
allow digital browsing, and (2) this fact does not change dhe natre of
the activity, namely viewing.

60, The count does not even consider the implied licende doctrine as a
defense. This indicares thar the courr only talks abour the viewing of
infringing works.

6l Id.

6. Id.

63, This section will exclusively discuss standard HREF links and does not
include any other specific use of these links, such a5 in the case of fram-
ing, which will be discussed below.

64, This assumes that the Web page author owns the server. And even if
this is the case, not any domain name can be chosen due to several
wechmical and conventional restriceions that are not of fusther impor-
wance in this comest.

65. See Matt Jackson, Linking Copyright s Homepages, 49 Fed. Com. L.J.
731, 742 (1997).

&6 Cf 1T US.C§ 102(b).

67. See Marshall Leaffer, Undentanding Copyright Law § 2.7IC] & n.50
(1935 ): Srsckey, supra note 23, § 6.09(7) n.26; 37 CER. § 202.1{a).

68. The domain name of Dickstein Shapiro Morin & Oshinsky LLP is
“dsmocom”™ and it is equivalent wo the numeric Intemer Protocel
address “204.241.143.200.%

68 See Friedman & Siebert, sujra note 10, ar 633,

70, In chis context, it does not matter whether the URL is used as part of a
link or whether the viewer types the URL in the appropriate browser
window, Both "uses” are concemed.

71, The domain name owners translation right would net be infringed,
becawse the 1P address is nor a derivative work with respect 1o the
demain name since there is no copying of original expression. In face,
the comnection beoween the 1P address and dhe domain name is purely
random and any domain name could be used as an equivalent for a spe-
cific 1P address.

71, Shetland Times Lad. v, Wills, Scor. Sess. Cas. (10/24/96), 1 EIPLE 723
(11/1/96),

73, Mo, 97 Civ, 1190 {S.D.M.Y. 1997),

74. This paragraph is limited to the analysis of plain HREF links,
Embedding links and special HREF links that lead to framing are dis-
cussed below.

75. Cf. Sruckey, supra note 15, § 6.09{7] (“"Hyperlinks obviate the need to
access the Limked Page by typing in its full address.™)

76, Upon activarion of a link, the browser stops communicating with the
linking page and starts commiunicating with the linked page. Cf.
Stuckey, supra note 25, § 6007 (“Undder these circumstances, it is dif-
ficult o idenify which, if any, of the exclusive righes of a copyright
owner would be infringed directly by the Linking Site.”)

. See 3 Melville B. Nimmer & David Nimmer, Nimmer on Copyright
§ 12.04[AN2] ax 12-72 (1997).

T8, Sec Nimmer & Nimmer, supra note 77, § 12.040A][3a). at 12-87

=)
=)
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may exist only when direct Liabality, i.e., infringement, is present.”)
{footnote omitted).

79 If the user saves or prinus the infringing page.

80, Vicariouws infringement has to be considered only in the case of a right
and ability to supervise the infringing conduct, which is the uploading
of an infringing Web page. This could be the basis for an infringement
claim against Internet service providers, which will mot be discussed
here, but it does noe provide a basis for cutlawing linking.

81. As Swuckey, npra note 25, § 6.09(7] says.

82. See ACLU v. Reno, 929 E Supp. 824, 837 (ED. Pa. 19%6), aff'd, 117
S.Cr. 2329 (1997).

83, Mo, 97 Civ. 3055 (C.D. Cal. 1997
84, Firse Amended Complaint T 12, Tickermaseer (Mo, 97 Civ, 3055).

85, Id. 9 13 & Plainufl Tickermaster Corporation’s Reply to Microsodt
Corporation’s Counterclaim T 46,

86. Answer to First Amended Complaine, Affirmative Defenses and
Counterclaims T 4%, Ticketmaster (No. 97 Civ, 3055),

87. 179 5270

33, It mast be noted, however, that single image files also can be incorpo-
rated by using an HTML code for framing.

89, As a mamer of fact, the browser displays the URL of neither the multi-
media application nor the framed page, bur displays the URL of the
incorporating page. The display of this URL is nor even necessary,
because the purpose of embedding and framing is not o transpore the
wser b0 a different Web page, but 1o incorporate the application imo the
document whose URL is displayed.

9. That is why the creator of the framingfembedding page cannor possibly
infringe the distribution, the public performance, or the public display
right; it is still the cwner of the framed/embedded marerials whe disorib-
utes, publicly perfosms, or displays these materials. Since the author of
the framingembedding page does not receive and then re-transmit the
copyrighted work, there i3 no secondary transmission and the doctrine
of multiple performances does not apply.

91, 17 LLS.C, § 106(2).

92, The “sdvancage” of the adapration right is that in onder to infringe, the
derivarive work does not have o be fixed (enly to be protected), unlike
rthe reproduction right which requires that a copy be made.

93, It is wsually ane HREF link combined with a special code that rells the
browser in what frame the linked page has o be displayed. Theretore,
framing is in most cases combined with linking and could also be rear-
ed a8 a special variation of an HREF link.

94, The same argument could be used o, instead of adding a frame, 2 fram-
ing link were established thar retrieves only one particular page (assum-
ing that the framed page iself consists of frames) and displays it. Even
though the operation s similar to a plain HREF link, it iz 2 “framed
lirk" and it causes the omission of pans of the framed page, and there-
fore, creates a work thar is based upon the framed work.

95, As cxplaimed above, as far as the viewer is concemned, it does not ma-
ter whether this derivarive work is authorized or whedher it is infring-

ing.

(“[The rule should prevail that thind pany liability, as its name implies,
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6. Since the derivative work is already prepared bedore it is sccesed and

{privately) displayed by the user, the latter cannot possibly participare
in the infringing activiry of the author of the unauthorized derivative
work.

97. Based on the MAT holding, one could also argue on the basis of a viola-
tion of the reproduction right if the multimedia application iself is
copyrightable, which is likely o be the case.

98, See Lewis Galoob Toys, Inc. v. Ninvendo of America, Inc., 964 FE2d
D65, at %68 (9h Cir. 1992} (“A derivative work must be ficed o be
progected under the Acr, see 17 USUC. § 102, but noe eo infringe.”).

99. 1.

100, Complaine F 30, Washingron Post Co. v. Toral Mews, [nc., No. 97
Civ. 1190 (S.DMNY. filed Feb. 20, 1997).

101 Mo, 97 Civ. 1190 {(S.DUNY. filed Feb. 20, 1997).
102, 1d. 99 70, 71.

103, Stipulation and Order of Sertdement and Dismissal 9 3, Washingron
Pose (Mo, 97 Civ. 1190).

104. 1d-9 4.

105. 4.9 2.

106. 45 LLSRO.2d 2005 {C0. Cal. Jan. 30, 1998).
10T, Id. ac 2010

108, B56 F2d 1341 (%h Cir. 1988), cer_ derded, 489 ULS. 1018 (1989). Om
the same grounds as in Mirage, the court also distinguishes Munioz v,
Albuguerque ART. Co., 829 E Supp. 309 (D. Alaska 1993) offd, 38
E3d 1215 (9th Cir. 1994),

109 964 F2d 965 (9ih Cir. 1992), cert. deniad, 507 L5, 985 (1993),

118 This may be differens as far as anocher pare of the lnterner, the
Usenet, is concemed. Usenvet only works because it is based on mir-
roring. ‘Withour mirroring, Usener would noe properly funcrion.
Implied licenie or assumption of risk may be valuable defenses in this

LS.

11

- I the Web page owner has contracts concerning the timed display of
certain advenisements, caching could interfere with these contractual
obligarions, becawse the Web page owner cannor derermine what con-
tent is displayed ar whart time.

112, See 17 ULS.C. § 107(2).

113, See 17 US.C. § 107(3).

114 See 17 ULS.C. 8 107(1).

115, See 17 ULS.C. § 107(4).

116. 464 US. 417.

117. The Digiral Millenium Copyright Act of 1998, which recently passed
Senate, would amend the Copyright Act by adding a new § 512
which, iney alia, limits the liability of an lnternet service provider
with respect to proxy caching.

118. It has ro be noted, however, that copyrighe law is not the only legal

battlefield with respect to basic Internet sctivities; rademark law,

unfair competition, and torts must be considersd as well.



